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Court of Appeals of the District of Columbia 


No. 5327. 

I 

i 

U. S. ex Rel. Atlanta, a Municipal Corporation, et al., 

Appellants, j 

j 

vs. 

W. M. Steuart, Director of the Census. 


a Supreme Court of the District of Columbia.! 

At Law. 

i 

i 

No. 78602. | 

i 

United States of America ex Relatione Atlanta, a Munici¬ 
pal Corporation; The Georgian Company, a Corporation; 
Constitution Publishing Company, a Corporation; The 
Atlanta Journal Company, a Corporation; Hotel Wine- 
coff, a Corporation; Ansley Hotel, a Corporation ;j Henry 
Grady Hotel, a Corporation; Piedmont Hotel, a Cor¬ 
poration; Robert Fulton Hotel, a Corporation; Efaverty 
Furniture Company, a Corporation, and Ivan! Allen, 
Petitioners, 

vs. 

I 

i 

W. M. Steuart, Director of the Census. 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court ■ of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

1—5327a 
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1 Petition for Writ of Mandamus. 

Filed Sep. 12, 1930. 

In the Supreme Court of the District of Columbia. 

Law. No. 78602. 

United States of America ex Relatione Atlanta, a Munici¬ 
pal Corporation; The Georgian Company, a Corpora¬ 
tion; Constitution Publishing Company, a Corporation; 
The Atlanta Journal Company, a Corporation; Hotel 
Winecoff, a Corporation; Ansley Hotel, a Corporation; 
Henry Grady Hotel, a Corporation; Piedmont Hotel, a 
Corporation; Robert Fulton Hotel, a Corporation; Iiav- 
erty Furniture Company, a Corporation, and Ivan Allen, 
c/o Louis Titus, Southern Bldg., Washington, D. C., 
Petitioners, 

v. 

W. M. Steuart, Director of the Census, Respondent. 

To the Supreme Court of the District of Columbia: 

The petition of relators respectfully show to this Honor¬ 
able Court as follows: 

1. That the relator Atlanta is a municipal corporation 
created by statute enacted by the General Assemblv of the 
State of Georgia, approved August 17, 1929; that a copy 
of said statute is hereto attached marked Exhibit “A” and 
made a part of this petition; that under the terms of said 
statute six different adjoining municipalities, together with 
certain unincorporated areas, all forming one contiguous 
community, were incorporated into a municipal cor- 

2 poration to be known as Atlanta, with the powers 
and for the purposes set forth in said statute. That 

the entire area included within the corporate limits of said 
municipality of Atlanta as prescribed by said statute is 
a compact well-built up city, with all the physical charac¬ 
teristics of other cities of similar size. That the City Gov¬ 
ernment of said relator was organized under the provisions 
of said statute on January 13, 1930, and ever since said 
date relator has been and now is an organized, operating, 
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de facto municipality with a Mayor, Clerk, and other offi¬ 
cers, as provided in said statute. 

2. That the respondent, Steuart, is the Director of the 
Census of the United States, duly appointed and I qualified, 
and as such has control and direction of the Census Bureau 
as established by an Act of Congress approved j March 6, 
1902, and acts amendatory thereof, and is sued herein 
solely in his official capacity; that by an Act of ;Congress 
approved June 18, 1929, said respondent was required to 
take a census of the population of the United States as the 
same existed on April 1, 1930, and that said respohdent has 
taken the census of the United States as directed by said 
statute. 

3. That, under the said Act of Congress approved June 
18, 1929, said respondent is authorized to have printed and 
to publish certain bulletins and reports of the result of said 
census. That under the Act of March 6, 1902,! said re¬ 
spondent is commanded and directed to publish !bulletins 
and reports from time to time of the results of said census, 
and the said respondent has had printed and published 
certain of said bulletins and reports, and is now!engaged 
in preparing for publication, and is about to pjrint and 
publish, certain other of said bulletins and report$, includ¬ 
ing bulletins and reports showing the population of Atlanta 

as of April 1, 1930. j 

3 4. That the population of Atlanta, as shown by the 

said census taken by said respondent, is 360^692, and 
said population is distributed amongst the various boroughs 
of Atlanta as follows: 


Borough of Atlanta. 

Borough of Avondale Estates. 

Borough of College Park. 

Borough of Decatur. 

Borough of East Point. 

Borough of Hapeville. 

Other areas, included in corporate limits 


| 270,367 
! 535 

6,604 
| 13,276 
j 9,512 
4,224 
56,174 


Total 


i 

i 

i 


360,692 


5. That said respondent is about to publish a list pf cities 
of the United States, including Atlanta, in the prder of 
their population as same existed on April 1, 1930j and is 
also about to issue numerous other bulletins and reports 
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showing the population of Atlanta as of said date; that said 
respondent threatens to and will, unless a writ of mandamus 
be issued as herein prayed, publish the population of 
Atlanta in all bulletins and reports or schedules to be by 
him hereafter issued as 270,367, which is the population 
of a single one of the boroughs of Atlanta, to-wit, the 
Borough of Atlanta, and does not include the population 
of anv other of the boroughs or areas included within the 
corporate limits of Atlanta. And said respondent further 
threatens to and will, unless said writ of mandamus be 
issued, publish the population of the various boroughs of 
Atlanta as if they were separate cities, and threatens to and 
will, unless said writ of mandamus be issued, refuse to 
include the population of the boroughs of Atlanta other than 
the Borough of Atlanta in the figures of Atlanta’s popula¬ 
tion. 

6. That respondent in certain lists of cities of the United 
States heretofore published by him, which lists purport to 
give the population of said cities as of April 1, 1930, 
4 has included the City of Atlanta in the following 
manner: 44 Atlanta (borough) * * *, 270,367”. 

At the bottom of said list of cities, said respondent has in¬ 
serted a foot note in the following language: 

“**An Act of the Georgia State Legislature, approved 
August 17, 1929, provides for the establishment of the 
municipality of ‘Atlanta,’ including therein, in addition to 
the city of Atlanta (to be known as the borough of Atlanta) 
six other areas. These areas, with their population, are 
as follows: Avondale Estates, 535; College Park, 6,604; 
Decatur, 13,276; East Point, 9,512; Hapeville, 4,224; un¬ 
incorporated Communities Nos. 1 to 15, 56,174. The total 
population of this area, including the borough of Atlanta, 
is 360,692.” 

Said respondent threatens to and will, unless this writ 
of mandamus be issued, in all future publications, bulletins 
and reports, publish the population of Atlanta in an ex¬ 
actly similar manner as he has heretofore published the 
same and as set out in this paragraph. That a publication 
of the population of Atlanta in said manner will be mis¬ 
leading and inaccurate, and will mislead the people of the 
United States and other persons reading said reports, and 
said Atlanta will be held out to the public of the United 
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States and to the world at large as having a population of 
only 270,367, instead of its real population of 360,693. Very 
few persons reading said reports and bulletins of ipopula- 
tion will take the trouble to read said foot note, nor will 
they understand its significance, and will receive the im¬ 
pression that the population of Atlanta is only 270,367. 
That said Director of the census does not publish thje popu¬ 
lation of other cities having separate boroughs in the same 
form that he uses in the case of Atlanta, but uniformly 
publishes the total population of such other cities, and then 
gives a segregated list of the population of the [various 
boroughs of said other cities, whereas in publishing 
5 the population of Atlanta said Director merely gives 
the population of one borough of said City of Atlanta, 
and fails to include therein the population of the other 
boroughs; and said respondent threatens to, and will, un¬ 
less this writ of mandamus be issued, in all future publica¬ 
tions and reports publish the population of Atlanta jin said 
erroneous and misleading manner. 

7. That the publication of the population of Atlanta as 
threatened by respondent will be inaccurate, misleading, 
and will hold out the City of Atlanta to the United! States 
and to the world in general as having a population of only 
270,367, whereas, in truth and in fact its population is 
360,629, as shown by the census just taken by respondent. 
That, if said misleading and inaccurate information be 
published by said respondent as is now threatened^ great 
and irreparable injury will be done to Atlanta andjto the 
citizens thereof and also to the public of the United iStates 
which is interested and entitled to have the population of 
Atlanta published accurately and in accordance wjtli the 
facts. 


8. That relator, The Georgian Company, is a corporation 
organized and existing under the laws of the State of 
Georgia and is the owner of and engaged in publishing a 
daily newspaper in said city of Atlanta with a large circula¬ 
tion, not only in said City of Atlanta but in varioud other 
cities and communities and places throughout the United 
States. That relator, Constitution publishing Company, 
is a corporation organized and existing under the laws of 
the State of Georgia and is the owner of and engaged in 
publishing a daily newspaper in said City of Atlanta with a 
large circulation, not only in said City of Atlanta but in 
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various other cities and communities and places throughout 
the United States. That relator, The Atlanta Jour- 

6 nal Corporation, is a corporation organized and ex¬ 
isting under the laws of the State of Georgia and is 

the owner of and engaged in publishing a daily newspaper 
in said citv with a large circulation, not onlv in said Oitv 
of Atlanta but in various other cities and communities and 
places throughout the United States. That each of the 
said newspapers have a large list of paid subscribers and 
carry large amounts of paid newspaper advertising; that 
a portion of the subscribers to each of said newspapers and 
a portion of the advertisers therein are led to subscribe to 
said papers and led to advertise in said papers by reason 
of the size of the City of Atlanta, in which said papers are 
published: that the publication by said respondent of the 
City of Atlanta at a population materially smaller than its 
real and actual population, as shown by said census, will 
cause great damage and injury to said newspapers by caus¬ 
ing a loss of subscriptions to each of said newspapers and 
a loss of advertising therein. 

1>. That the relator Hotel Winecoff is a corporation or¬ 
ganized and existing under the laws of the State of Georgia 
and owns and operates a large hotel in the City of Atlanta 
known as the Hotel 'Winecoff. That relator Anslev Hotel 
is a corporation organized and existing under the laws of 
the State of Georgia, and owns and operates a large hotel 

in the Citv of Atlanta known as the Anslev Hotel. That 
• 

relator Henry Grady Hotel is a corporation organized and 

existing under the laws of the State of Georgia, and owns 

and operates a large hotel in the City of Atlanta known as 

the Henrv Gradv Hotel. That relator Piedmont Hotel is 
» • 

a corporation organized and existing under the laws of the 
State of Georgia, and owns and operates a large hotel in 
the Citv of Atlanta known as the Piedmont Hotel. 

7 That relator Robert Fulton Hotel is a corporation 
organized and existing under the laws of the State 


of Georgia, and owns and operates a large hotel in the City 
of Atlanta known as the Robert Fulton Hotel. That a large 
portion of the business of said relators is derived from 
customers who come to the City of Atlanta from other 
places to attend conventions, theaters and for business pur¬ 
poses. That said customers are attracted to said city and 
become customers of the various hotels of said relators by 
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reason of the size of the City of Atlanta, and the threatened 
publication by respondent of a population of the pity of 
Atlanta at substantially less than the actual population 
thereof, will work irreparable injury to the hotel business 
of said relators by keeping away from said City numerous 
persons who would otherwise come to said City and there¬ 
upon become guests of the various hotels of said relators. 

10. That relator Haverty Furniture Company is a| corpo¬ 
ration organized and existing under the laws of the State 
of Georgia, engaged in selling furniture in said City of 
Atlanta; that numerous of the customers of said relator live 
outside of the City of Atlanta and are attracted to said City 
and to purchase furniture therein by reason of thfe large 
size of the City of Atlanta; that the threatened publica¬ 
tion by respondent of the population of Atlanta ^ts sub¬ 
stantially less than its real population will work irreparable 
injury to the business of this relator by inducing numerous 
persons who would otherwise come to said City of Atlanta 
and become customers of said relator to go to somdi other 
City than Atlanta and to purchase their furniture ih some 
other city. 

11. That relator, Ivan Allen, is a resident and citizen of 
the Citv of Atlanta and the owner and holder of a large 

amount of real estate therein, and is engaged in 
8 renting and selling such real estate; that the threat¬ 
ened action of respondent in publishing the popula¬ 
tion of the City of Atlanta at a substantially less figure than 
the actual population will work great and irreparable in¬ 
jury to said relator by depreciating both the selling and 
rental value of said real estate. 

12. That for the last several months said relators have 
at various times demanded that said respondent ! in all 
bulletins and reports publish the population of Atlanta as 
360,629, which is the accurate and correct population 
thereof, but respondent has refused and still does refuse to 
publish said population, and on the contrary has published 
the population of Atlanta as 270,367, and asserts that he will 
continue in all future bulletins and reports to publish the 
population of Atlanta as 270,367, as hereinbefore set out. 

13. That relators have no other remedy at law than the 
granting of this writ. 

Wherefore relators pray that a w r rit of mandamus be 
issued out of this court addressed to the said respondent, 
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Director of the Census of the United States, commanding 
that in all reports, schedules, bulletins and lists which he 
may hereafter publish purporting to give the population 
of Atlanta, said respondent be required to set forth said 
population at 360,692, the true population as shown by the 
census taken bv said respondent. 

LOUIS TITUS, 

RALPH B. FLEHARTY, 
JAMES L. MAYSON, 

Attorneys for Petitioners. 

C. BASCOM SLEMP, 

Of Counsel. 

9 District of Columbia, ss : 

Louis Titus, being first duly sworn, deposes and says 
that he has read the foregoing petition by him subscribed, 
and verilv believes that the facts therein set forth are true; 
and affiant states that all of said petitioners are absent from 
the District of Columbia. 

LOUIS TITUS. 

Subscribed and sworn to before me this 12th day of Sep¬ 
tember, 1930. 

[notarial seal.] CATHERINE McINTIRE, 

Notary Public, D. C. 

10 Exhibit A. 

From Georgia Laws, 1929, Part III, Title I, Municipal 

Corporations, Pages 835 to 843. 

Atlanta: Incorporation of Municipality so Designated; 
Cities Included, to be Known as Boroughs; Unincor¬ 
porated Communities Included, etc. 

No. 261. 

An act to incorporate the municipality of 4 ‘ Atlanta/’ 
which shall be known as “Atlanta,” in which name said 
municipality may sue and be sued and perform all of its 
functions; the limits thereof to consist of the territorial 
limits included in the Cities of Atlanta in Fulton and De 
Kalb Counties, Georgia, East Point and Hapeville in Ful- 
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ton County, Georgia, and College Park in Fulton abd Clay¬ 
ton Counties, Georgia and the Cities of Decatur ahd Avon- 
dale Estates, De Kalb County, Georgia, and all tjhe unin¬ 
corporated communities within the territorial limits of the 
County of Fulton described as follows: The whole of Beach- 
tree Militia District No. 1362 G. M., not now in the City of 
Atlanta, which shall be known as Unincorporated Commu¬ 
nity No. 1; the whole of Buckhead Militia District; No. 722 
G. M., not now in the City of Atlanta, which shall be known 
as Unincorporated Community No. 2; the whole of Collins 
Militia District No. 1328 G. M., not now in the City of At¬ 
lanta, which shall be known as Unincorporated Community 
No. 3; the whole of Cook’s Militia District No. 469 G. M., 
not now in any incorporated city, which shall be khown as 
Unincorporated Community No. 4; the whole of Center 
Hill Militia District No. 1511 G. M., not in any incorporated 
city, which shall be known as Unincorporated Community 

No. 5; the whole of Adamsville Militia District No. 
11 1289 G. M., not in any incorporated city, which shall 

be known as Unincorpoarted Community No. 6; the 
whole of East Point Militia District No. 1332 G. Mj., not in 
any incorporated city, which shall be known as "Unincor¬ 
porated Community No. 7; the whole of the Hapevijlle Mili¬ 
tia District No. 1589 G. M., not in any incorporated city, 
which shall be known as Unincorporated Community No. 
8; the whole of the College Park Militia District So. 1615 
G. M., not in any incorporated city, which shall bb known 
as Unincorporated Community No. 9; the whole of tljie Black; 
Hall Militia District No. 530 G. M., not in any incorporated 
city, which shall be known as Unincorporated Community 
No. 10; the whole of the South Bend Militia Distinct No. 
1348, not in any incorporated city, which shall be known 
as Unincorporated Community No. 11; the whol^ of the 
Edgewood Militia District No. 1422 G. M., not in |any in¬ 
corporated city, which shall be known as Unincorporated 
Community No. 12; the whole of Brvants Militia District 
No. 479 G. M., which shall be known as Unincorporated Com¬ 
munity No. 13; the whole of Poole’s Militia Distinct No. 
1762 G. M., which shall be known as Unincorporated Com¬ 
munity No. 14; and all the following land lots in the Fif¬ 
teenth District of De Kalb County, Georgia, not now in the 
city limits of Atlanta or Decatur, Georgia, to wit: land lots 

2—o32 (& i 

i 

j 

i 
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178, 179, 180, 181, 182, 238, 237, 244 and 243, 247 and 248, 
and all of the following land lots in the Eighteenth District 
of De Kalb County, Georgia, not in the city limits of At¬ 
lanta, or in the city limits of Decatur to wit; land lots 1, 2, 3, 
4, 5, 51, 52, 53, 54, 55, 57, 58, 59, and 60, not now in any in¬ 
corporated town, which shall be known as Unincorporated 
Community Xo. 15; to provide for a mayor and council and 
other officers of said municipality and prescribe all 
12 of their duties and authority; to provide a govern- 
ment for said municipality, and to specify the man¬ 
ner in which it shall exercise its powers, and to pro¬ 
vide that for the purpose of this Act only the Cities of 
Atlanta, Decatur, Avondale Estates, Hapeville, College 
Park, and East Point shall be known as boroughs; and for 
other purposes: Be it enacted by the General Assembly of 
Georgia, and it is hereby enacted by authority of the same, 
as follows: 

Section 1. A municipality to be known as “Atlanta” be 
and the same is hereby incorporated as a municipal cor¬ 
poration, to include the territory hereinafter designated, 
and said municipality shall be known as “Atlanta,” and in 
the name of “Atlanta” it may sue and be sued, and make 
such contracts and perform such functions as may be 
authorized bv this Act. 

Sec. 2. The corporate limits of Atlanta shall embrace the 
territorv now included, and which mav hereafter be in- 
eluded, in the Cities of Atlanta, in Fulton and DeKalb 
Counties, Georgia, East Point and Hapeville, in Fulton 
County, Georgia, and College Park in Fulton and Clayton 
Counties, Georgia, and the Cities of Decatur and Avondale 
Estates, in DeKalb Count} 7 , Georgia, and the Unincor¬ 
porated Communities within the territorial limits of Ful¬ 
ton County, Georgia, described as follows: The whole of 
Peachtree Militia District No. 1362 G. M., not now in the 
City of Atlanta, which shall be known as Unincorporated 
Community Xo. 1. The whole of Buckhead Militia Dis¬ 
trict Xo. 722 G. M., not now in the City of Atlanta, which 
shall be known as Unincorporated Community No. 2. The 
whole of Collins Militia District Xo. 1328 G. M., not now 
in the City of Atlanta, which shall be known as Unincor¬ 
porated Community No. 3. The whole of Cook’s Militia 
District No. 469 G. M., not now in any incorporated city, 
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which shall be known as Unincorporated Community 

13 No. 4. The whole of Center Hill Militia i District 
No. 1511 G. M., not in any incorporated city, which 

shall be known as Unincorporated Community No.j 5. The 
whole of Adamsville Militia District No. 1289 G. M-, not in 
any incorporated city, which shall be known as Unincor¬ 
porated Community No. 6. The whole of East Point Mi¬ 
litia District No. 1332 G. M., not in any incorporated city, 
which shall be known as Unincorporated Community No. 7. 
The whole of the Hapeville Militia District No. 1589 G. M., 
not in any incorporated city, which shall be knowii as Un¬ 
incorporated Community No. 8. The whole of the; College 
Park Militia District No. 1615 G. M., not in any jincorpo- 
rated city, which shall be known as Unincorporated Com¬ 
munity No. 9. The whole of the Black Hall Militia I District 
No. 530 G. M., not in any incorporated city, which |shall be 
known as Unincorporated Community No. 10. The whole 
of the South Bend Militia District No. 1348 G. Ml, not in 
any incorporated city, which shall be known as lunincor- 
porated Community No. 11. The whole of the Ecjgewood 
Militia District No. 1422 G. M., not in any incorporated 
city, which shall be known as Unincorporated Community 
No. 12. The whole of Bryant Militia District Noi 479 G. 

w , 

M., not in any incorporated city, which shall be known as 
Unincorporated Community No. 13. The whole of!Poole’s 
Militia District No. 1762 G. M., not in any incorporated 
city, which shall be known as Unincorporated Community 
No. 14. And all of the following land lots in the Fifteenth 
District of De Kalb County, Georgia, not now in the city 
limits of Atlanta or Decatur, Georgia, to wit: land Jots 178, 
179, 180, 181, 182, 238, 237, 244 and 243, 247 and 248. (a) 

All of the following land lots in the Eighteenth District of 
De Kalb County, Georgia, not now in the citiy limits 

14 of Atlanta, or in the city limits of Decatur, 1 ;to wit: 
land lots, 1, 2, 3, 4, 5, 51, 52, 53, 54, 55, 57, 58,j 59, and 

60, not now in the corporate limits of Atlanta or Decatur, 
which shall be known as Unincorporated Community No. 
15. | 

Sec. 3. That from and after the passage and approval of 
this Act the charters of the Cities of Atlanta, Decatur, 
Avondale Estates, Hapeville, East Point and College Park, 


i 
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and all amendments thereto, for the purposes of this act 
only are respectively amended so that wherever the titles 
of corporate names of said cities appear the word “City” 
shall be stricken and the word “Borough” inserted in lieu 
thereof. But it shall not be unlawful to refer to a borough 
as a citv, and when the word citv is used either in official 
documents or in contracts or private writings, such irregu¬ 
larity shall not vitiate, but the reference shall be under¬ 
stood to be to the borough, unless it is plainly intended 
otherwise. 

Sec. 4. The municipal officers of “Atlanta” shall be a 
mayor, twenty (20) councilmen, and a city clerk; the mayor 
or the acting mavor of the Borough of Atlanta to be ex- 
officio the mayor of “Atlanta,” and the mayors or acting 
mavors of the Borough- of Decatur. Avondale Estates, 
Hapeville, East Point, and College Park, respectively, and 
a resident freeholder of each of said Unincorporated Com¬ 
munities, to constitute the council of “Atlanta,” and the 
resident freeholders for the unincorporated communities 
in Fulton County shall be chosen by the board of county 
commissioners of Fulton County, and the resident free¬ 
holders for the unincorporated communities of De Kalb 
Countv shall be chosen bv the board of county commission- 
ers of De Kalb Countv. 

The councilmen from all of said Unincorporated 
15 Communities shall hold office for one year from Jan¬ 
uary 1st, 1930, and all councilmen from the Unincor¬ 
porated Communities shall cease to be such whenever they 
cease to be freeholders and ./or residents of the Unincor¬ 
porated Communities for which they were elected. 

In the meetings of the council the mayor shall preside, 
but shall not vote except in elections of city clerk and when 
there is a tie vote of council. 

Sec. 5. The mavor and councilmen of “Atlanta” shall 
serve without compensation. The city clerk shall receive a 
salary to be fixed by the council, not to exceed $1,200.00 per 
annum, payable in twelve (12) monthly installments, the 
money for which shall be appropriated and paid by the 
proper governing authorities of the Boroughs of Atlanta, 
Decatur, Avondale Estates, Hapeville, East Point and 
College Park, and the Counties of Fulton and De Kalb, 
in proportion to the population of each of said boroughs and 
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the parts of said counties not included in any of said bor¬ 
oughs, said proportions to be fixed from time to time by 
the mayor and council of 4 ‘Atlanta.” 

The Mayor and council of “Atlanta” shall meet in the 
city hall of the Borough of Atlanta once a month! on the 
second (2d) Monday in each month at three o’clock (3:00) 
p. m., but the mayor shall have power to call special meet¬ 
ings on not less than one day’s notice in writing. A ma¬ 
jority of said council shall constitute a quorum for the 
transaction of business. 


Sec. 6. The citv clerk shall be elected bv the council at 

%> m/ 

its first meeting in January of 1930 for a term of ohe year 
and until his successor is elected and qualified, and there¬ 
after the council shall at its regular meeting in December 
of each year elect the city clerk for the following year. 
16 Sec. 7. The mayor and council of “Atlanta” shall 
have the following powers, duties and obligations: 

(a) To study and inquire into all governmental, sanitary, 
water, and police conditions which may be deemed b|y them 
important to the City of Atlanta and its inhabitants or any 
of the constituent parts thereof, and by resolution ito rec¬ 
ommend to the various governing bodies of the boroughs 
and the counties affected such legislation or other action as 
may be deemed beneficial. 

(ft) To exercise in said Unincorporated Communities in 
the Counties of Fulton and De Kalb the power and au¬ 
thority of zoning real property and regulating building in 
the manner and to 'the extent exercised by the Borough of 
Atlanta under its charter. 

i 

( c) To draft for submission to the General Assembly of 
Georgia, not earlier than its 1939 session, a new charter for 
the city of “Atlanta,” providing for a consolidationjof the 
governments of its constituent boroughs and said Unincor¬ 
porated Communities; but no such charter or law shall have 
any force or effect in any of said boroughs or in any of 
said Unincorporated Communities within the territorial 
limits of the Counties of Fulton and De Kalb respectively, 
until the same shall have been ratified by a vote of tire ma¬ 
jority of the qualified voters voting at a special election to 
be held in each of said boroughs and in each of said!Unin¬ 
corporated Communities not earlier than sixty (60) days 
after the final passage and approval of any such new char- 
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ter for “Atlanta"; provided, however, that the people 
within the corporate limits of each of said boroughs and 
the limits of each of said Unincorporated Communities 
shall vote separately; and, before the said new charter 
shall go into effect in respect to any one of said bor- 

17 ouglis or in respect to any one of said Unincorporated 
Communities, a majority of those voting in such bor¬ 
ough or in such Unincorporated Community shall vote in 
favor of said new charter. 

(<7) To make recommendations to said boroughs and 
said counties of all steps that may be deemed necessary to 
protect said boroughs and said Unincorporated Communi¬ 
ties against the results of unsanitary conditions; and in 
the event of emergencies to call upon said borough to send 
a police force to any point in “Atlanta” for the purpose of 
quelling extraordinary disturbances, and/or unusual 
breaches of the peace. 

Sec. 8. In the exercise of the powers expressly granted 
herein the mavor and council of “Atlanta” shall have the 

m/ 

power to expend, under such rules and regulations as may 
be adopted by them, any and all sums of money which may 
be contributed from private sources or may be appropri¬ 
ated and paid by the Boroughs of Atlanta, Decatur, Avon¬ 
dale Estates, Hapeville, East Point and College Park, 
and the Counties of Fulton and Do Kalb. Said boroughs 
and counties are hereby given power and authority to ap¬ 
propriate and pay to “Atlanta” such reasonable amounts 
as may seem fit to them in furtherance of the objects of this 
Act, but said “Atlanta” shall have no right to exercise anv 
taxing power, nor to issue bonds nor assess any property. 
Nor shall said “Atlanta” have the right to license, or to 
grant any license or franchise, nor shall it have the right 
to appropriate money or incur any expense, except such as 
shall be satisfied and paid out of the income it is herein 
expressly authorized to receive. 

Sec. 9. The Boroughs of Atlanta, Decatur, Avondale Es¬ 
tates, Hapeville, East Point and College Park, and 

18 the Counties of Fulton and De Kalb, shall respec- 
tivelv remain unaltered and unaffected by this Act, 

with all of the governmental and other powers, rights, 
properties, duties, jurisdiction and authority now had or 
hereafter by law vested in said cities and counties, except 
as herein otherwise expressly provided. 
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All existing legal contracts now of force and to which 
any of said cities are parties shall remain of force;, equally 
binding on and in favor of said cities as boroughs, j All such 
contracts are hereby authorized, ratified, and confirmed, 
and the faith of the State is hereby pledged that the same 
shall not be abrogated nor their obligation impaired except 
by the full and free consent of all parties thereto.! 

Sec. 10. All the inhabitants residing in said Boroughs of 
Atlanta, Decatur, Avondale Estates, East Point, Hgpeville, 
and College Park, and in said Unincorporated Communi¬ 
ties shall be deemed to be residents of 44 Atlanta ,] 9 except 
that the specific and occupation taxes and license takes, pay¬ 
able by persons doing business in any of said boroughs 
shall not be determined by the population of the municipal¬ 
ity hereby created, but shall be determined by the! popula¬ 
tion of the borough in which the business is located. 

Sec. 11. The operation of the public schools in said bor¬ 
oughs and in said Unincorporated Communities shall not 
be changed by this Act, and the title to school buildings, 
grounds, and other school property in said boroughs and in 
said Unincorporated Communities, and the title to all other 
public property therein, shall not be changed or affected 
hereby, and this Act shall in no way deprive said boroughs 
and said counties of the police powers they now have in 
any of said territory, or may hereafter have or acquire. 

Said Unincorporated Communities being now at- 
19 tached to and constituting parts of the rural school 
systems of the counties in which they respectively 
lie, nothing in this act contained shall be held, taken! or con¬ 
strued to affect said connection or separate them fri>m said 
rural systems, but they shall each and all continue to re¬ 
tain their status as parts of said rural systems as|though 
this Act had not been passed. 

Sec. 12. The municipality hereby created shall have no 
power, right, or authority except such as is herein expressly 
granted. 

Sec. 13. No material amendment except such as may per¬ 
tain to sewerage or foul water shall be passed to t}iis Act 
unless it shall contain provisions to the effect that! before 
it shall become binding on any of said boroughs or Unin¬ 
corporated Communities, it shall first be approved by a 
majority vote of the qualified voters in a separate election 
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in each sncli borough or Unincorporated Community, but 
this shall not interfere with a repeal of this Act at any time. 

Sec. 14. All laws and parts of laws in conflict herewith 
be and the same are hereby repealed. 

Approved August 17, 1929. 

20 Rule to Shoiv Cause. 

Filed September 12, 1930. 
####*# * 

Upon consideration of the petition for writ of mandamus 
filed herein, it is bv the Court this 12th dav of September, 
1930, 

Ordered that the defendant, W. M. Steuart, Director of 
the Census, show cause herein on or before the 19th day of 

7 t 

September, 1930, why the writ of mandamus should not 
issue as prayed in said petition. Provided, a copy of this 
rule to show cause and a copy of said petition be served 
on said defendant on or before September 15tli, 1930. 

F. L. SIDDONS, 

Justice. 

Marshals Return. 

Served a copy of the within Rule & Petition on W. M. 
Stewart, Director of Census, 9-13-30 Personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

Bv E. D. BOLGER, 

* 7 

Deputy U. S. il/ar.$7/a/. 

B. 

Memorandum. 

September 19, 1930.—Time to show cause extended to 
September 26, 1930. 

21 Answer to Petition for Writ of Mandamus and Rule 

to Shoiv Cause. 

Filed September 26, 1930. 
##*###* 

Comes now the respondent, William M. Steuart, Director 
of the Census, and for answer to the petition for mandamus 
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j 

and rule to show cause filed herein, states to the Court as 
follows: j 

1. Respondent denies the averments of Paragraph One. 

2. Respondent admits the averments of Paragraph Two. 

3. Respondent admits the averments of Paragraph Three. 

4. Respondent admits that the population of the area 
defined by the Act of the Georgia Legislature of August 17, 
1929, is 360,691, but denies that this is the true population 
of the Citv of Atlanta. 

5. Respondent admits that he will soon publish a list 

of cities of the United States, including the City of jAtlanta, 
in the order of their population as same existed on April 
1, 1930, and that he will soon issue other bulletins and re¬ 
ports showing the population of Atlanta as of said date. 
Respondent denies the remainder of Paragraph Five, ex¬ 
cept as hereinafter specifically admitted. ! 

6. Respondent admits that in certain lists of cities of the 
United States heretofore published by him, which lists 
purported to give the population of said cities as pf April 
1, 1930, he included the City of Atlanta in the manner 
alleged in this paragraph. Respondent denies that he has 
threatened to and will, unless the writ of mandamus issues, 
in all future publications, bulletins and reports, j publish 
the population of .Atlanta in an exactly similar manner as 
set forth and complained of in this paragraph. On the 
contrary, respondent avers that in the next publication of 

the population of Atlanta, it is his intention to change 
22 the footnote to read as follows: 

i 

“An Act of the Georgia State Legislature, approved 
August 17, 1929, provides for the establishment! of the 
‘Municipality of “Atlanta’’ ’, including therein, in addi¬ 
tion to the city of Atlanta, five other cities and fiftjeen un¬ 
incorporated communities. The Act further provides that 
‘for the purposes of this Act only 7 these cities ‘shall be 
known as boroughs’ but that it shall not be unlawful to 
refer to them as cities. The population of the ‘munici¬ 
pality of “Atlanta” ’ as thus defined, and of its constituent 
areas is as follows: j 

Municipality of ‘Atlanta’. 360,691 

Atlanta citv or borough. 

Avondale Estates city or borough 
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College Park city or borough. 6,604 

Decatur city or borough. 13,276 

East Point citv or borough. 9,512 

Hapeville city or borough. 4,224 

Unincorporated communities, Nos. 1 to 15. 56,174” 


Respondent denies all the other averments contained in 
Paragraph Six. 

7. Respondent denies the averments of Paragraph Seven. 

8, 9, 10 and 11. Respondent is without knowledge suf¬ 
ficient to form a belief as to the averments of Paragraphs 
Eight, Nine, Ten and Eleven of the petition; and if the 
Court deems the contents of same material, respondent 


asks for strict proof. 

12. Respondent admits that during the past months the 
relators have on various occasions demanded that he pub¬ 
lish the population of the City of Atlanta in all bulletins 
and reports as 360,691. Respondent denies that this is the 
correct population of the City of Atlanta, and admits 
23 that he has refused and still does refuse to so print 
it other than as indicated in answering Paragraph 
Six of the petition. Respondent admits that he has pub¬ 
lished, and intends to publish, the population of the City 


of Atlanta as 270,367. 

13. Respondent denies the averment of Paragraph 13. 
Further answering, respondent avers that for the past 
several months he has had under consideration and given 


careful study to the matter of the population of the city 
of Atlanta. 

Respondent further avers that he had much correspond¬ 
ence with relators and others on this subject. 

Respondent avers that he received protests from Con¬ 
gressmen, representative citizens, and officials of the Cham¬ 
bers of Commerce of other Southern cities stating that if 
the population of Atlanta were to be set forth as 360,691, 
this statement would not only be untrue, but unfair to other 
cities of the South,' and would give Atlanta a rank among 
the cities of the United States and the South to which it 
was not properly entitled. 

Respondent avers that he carefully investigated the com¬ 
plaints presented on both sides of the question and found 
that the true population of the city of Atlanta, as of April 
1, 1930, vras 270,367. 
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Respondent avers that he examined the Act of tl^e Legis¬ 
lature of Georgia of August 17, 1929, creating the bo-called 
“Municipality” of Atlanta. Respondent found that this 
district, with a population of 360,691, comprised j an area 
of approximately 184 square miles, said area exceeding that 
of any city in the United States except Los Angeles, 
with a population of 1,233,561; Chicago, with a popu¬ 
lation of 3,375,329; and New York, with a population of 
6,981,927. | 

24 The respondent likewise examined the; Act of 
August 17, 1929, and found that the so-called “Mu¬ 
nicipality” of Atlanta possessed none of the qualities or 
characteristics of anv other citv in the United States. The 
Act gave to the officials no governing power, nbr could 
said officials levy taxes, issue bonds or enact legislation or 
ordinances of any kind. 

The respondent on further examining said Act found that 
the autonomy and powers of the various boroughs gnd other 
political units, contained in the area in question, | had not 
been curtailed or affected in any way whatsoever bv the Act 
of the Georgia Legslature of August 17, 1929. Tlje Act in 
question did authorize, however, the mayor ex officio and 
the members of the Common Council, not earlier than 1939, 
to draft and submit to the Legislature of the State of 
Georgia a new charter providing for a consolidation of the 
governments of the constituent boroughs and hnincor- 
porated communities into one, but the Act also provided 
that before any such charter went into effect, it hqd to be 
submitted to and be voted on bv the various boroughs. 

The respondent ascertained in his examination of the 
subject that there was but one city in the United States, 
namely, New York, with a unified form of governnient and 
constituent boroughs. 

The respondent further ascertained that there was but 
one other instance of a plan similar to that provided for 
by the Georgia Legislature in the Act of August 17, 1929, 
namely, the Act of the same Legislature of August 23, 1929, 
providing a similar plan to apply to the city of Macon and 
its adjoining territory. 

25 The respondent made the same ruling with re¬ 
gard to publishing the population of the cities of 

Macon and Atlanta. 
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The respondent further states to the Court that the 
Chamber of Commerce of St. Louis recently submitted to 
him a plan very similar to the Macon and Atlanta plans. 
This plan proposed for the consolidation of St. Louis City 
and St. Louis County into a greater St. Louis. Respondent 
was asked as to what/change he would make, if any, with 
respect to the population of St. Louis, if such a plan were 
put into effect, and respondent replied that there would be 
no increase shown in the city’s population unless the new 
area had a unified and consolidated form of government, 
possessing the usual powers and functions of a city govern¬ 
ment. Respondent believes and therefore avers that under 
the law he had the power to make the aforementioned rul¬ 
ings, and that said rulings were not only fair and reasonable 
but necessary. 

Wherefore, having fully answered, respondent prays 
that the petition be denied, the rule discharged and re¬ 
spondent have his reasonable costs. 

W. M. STEUART, 
i Director of the Census. 

LEO A. ROVER, 

United States Attorney. 

JOHN W. FIHELLY, 

Assistant United States Attorney. 

FRANK HALL, 

Assistant to Solicitor, Depart went of Commerce. 

26 District of Columbia, ss: 

W. M. Steuart, Director of the Census, on oath says that 
he has read the foregoing answer by him subscribed, and 
that he verilv believes the matters of fact contained therein 
are true. 

W. M. STEUART, 

Director of the Census. 

Subscribed and sworn to before me this 26 day of Sep¬ 
tember, 1930. 

[seal.] T. F. MURPHY, 

Notary Public, D. C. 

My commission expires Jan. 22, 1935. 

Service accepted the 26 dav of September, 1930. 

LOUIS TITUS, 
Attorney for Relators. 


I 


I 
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j 

Joinder in Issue. 


Filed September 29, 1930. 


* 


* 


* 


* 


* 


* 


Now come the plaintiffs by their attorneys and join issue 
upon the defendant’s answer tiled herein. j 

LOUIS TITUS, 

RALPH B. FLEHARTY, 

JAS. L. MAYSOX, j 

Attorneys for Plaintiffs. 

j 

i 

Copy delivered to United States District Attorney Sep¬ 
tember 29, 1930. 

RALPH B. FLEHARTY. 
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Memorandum Opinion. 


Filed October 28, 1930. 
****** 

This is an action for the issuance of the writ of manda¬ 
mus against the respondent. The relators are tile City 
of Atlanta, Georgia, a municipal corporation, certaih news¬ 
paper and hotel corporations, a furniture corporation, and 
a citizen of Atlanta, and their petition for the issuance of 
the desired writ prays 

I 

4 ‘that a writ of mandamus be issued out of this court ad¬ 
dressed to the said respondent, Director of the Census of 
the United States, commanding that in all reports,! sched¬ 
ules, bulletins and lists which he may hereafter publish 
purporting to give the population of Atlanta, said respond¬ 
ent be required to set forth said population at 360,692, the 
true population as shown by the census taken by skid re¬ 
spondent.” 

As indicated by the title of this proceeding and by the 
prayer of the petition just quoted, the respondent | is the 
Director of the Census Bureau, and as such is charged with 
the duty of taking the decennial censuses of the United 
States and the taking of the decennial census for the year 
1930 has substantially been completed by him. 
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During* the hearing of this case, it was conceded by the 
parties hereto that there are no disputed questions of fact 
and the case has been submitted after oral arguments by 
counsel for the respective parties, and of course upon the 
pleadings, and upon trial briefs that have been submitted 
to the Court. In this situation there is only a question or 
questions of law to be determined. 

A brief statement of the conceded facts in the case is 
desirable, in order that the question or questions of law to 
be determined, may be made the clearer. 

28 On August 17, 1929 there went into effect an Act 
of the Legislature of the State of Georgia incor¬ 
porating the municipality of Atlanta in that State. A copy 
of the Act forms a part of the petition and is attached 
thereto as “Exhibit A”. 

An analysis of this Act reveals that it sets up a form of 
municipal government for Atlanta which has, so far as 
made known to the Court, no parallel elsewhere in the 
United States. The nearest approach to it being that of 
“Greater New York”. 

In his answer to the petition, the Director of the Census 
admits that the population of the area defined by the Act 
of the Georgia Legislature under consideration, as const!- 
tilting Atlanta, is 360,691, which is the population that the 
relators claim to be correct, indeed, they seek to have that 
declared to be the true population of the “Municipality” 
created by the Act, but lie denies that it is the true popula¬ 
tion of the City of Atlanta. Further, in paragraph 13 of 
his answer he avers: 

“that he examine the Act of the Legislature of Georgia of 
August 17, 1929, creating the so-called ‘Municipality’ of 
Atlanta. Respondent found that this district with a popu¬ 
lation of 360,691, comprised an area of approximately 184 
square miles, said area exceeding that of any city in the 
LYiited States except Los Angeles, with a population of 
1,233,561; Chicago, with a population of 3,375,329; and 
New York, with a population of 6,981,927. 

“The respondent likewise examined the Act of August 
17,1929, and found that the so-called 6 Municipality’ of At¬ 
lanta possessed none of the qualities or characteristics of 
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any other city in the United States. The Act gave to the 
officials no governing power, nor could said officials levy 
taxes, issue bonds or enact legislation or ordinances of any 
kind. ‘ | 

44 The respondent on further examining said Act found 
that the autonomy and powers of the various boroughs and 
other political units, contained in the area in question, had 
not been curtailed or affected in any way whatsoever by 
the Act of the Georgia Legislature of August if, 1929. 
The Act in question did authorize, however, the mayor ex 
officio and the members of the Common Council, not j earlier 
than 1939, to draft and submit to the Legislature of 
29 the State of Georgia a new charter providing for a 
consolidation of the governments of the constituent 
boroughs and unincorporated communities into one, but 
the Act also provided that before any such charter went 
into effect, it had to be submitted to and be voted on by the 
various boroughs. j 

44 The respondent ascertained in his examination'of the 
subject that there was but one city in the United IStates, 
namely, New York, with a unified form of government and 
constituent boroughs.” 

i 

i 

It is agreed by the parties hereto that when the 15th 
census was taken, it showed that the Borough of Ajtlanta, 
which prior to the Act of the Legislature of Georgia was 
the City of Atlanta, contained a population of 270,367 as 
of April 1, 1930. It also appeared as an undisputed fact 
that in the proposed bulletin to be published by the re¬ 
spondent and about which more will be stated hereafter, 
that in certain lists of cities in the United States heretofore 
published by the respondent, which lists purport to give 
the population of said cities as of April 1, 1930, he included 
the City of Atlanta in the following manner: 44 Atlanta, 
(borough) * * * 270,367”, and at the bottom of these 

lists of cities the respondent inserted a footnote in the fol¬ 
lowing language: 

“* # * An Act of the Georgia State Legislature, ap¬ 

proved August 17, 1929, provides for the establishment of 
the municipality of ‘Atlanta’, including therein, in addition 
to the City of Atlanta (to be known as the borough of At- 

i 

i 

I 

i 

j 
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lanta) six other areas. These areas, with their population, 
are as follows: Avondale Estates, 535; College Park, 6,604; 
Decatur, 13,276; East Point, 9,512; Hapeville, 4,224; un¬ 
incorporated Communities Nos. 1 to 15, 56,174. The total 
population of this area, including the borough of Atlanta, 
is 360,692.” 

In paragraph six of his answer he admits that he pub¬ 
lished the list of cities in the form just set out, so far as 
Atlanta is concerned, but. states that it is his intention, in 
the next publication of the population of the city of At¬ 
lanta, to change the footnote to read as follows: 

30 An Act of the Georgia State Legislature, approved 
August 17, 1929, provides for the establishment of 
the ‘Municipality of “Atlanta” ’, including therein, in 
addition to the city of Atlanta, five other cities and fifteen 
unincorporated communities. The Act further provides 
that ‘for the purposes of this Act only’ these cities ‘shall 
be known as boroughs ’ but that it shall not be unlawful to 
refer to them as cities. The population of the ‘municipal- 
ity of “Atlanta” ’ as thus defined, and of its constituent 


areas is as follows: 

Municipality of ‘Atlanta’. 360,691 


Atlanta city or borough. 270,366 

Avondale Estates city or borough. 535 

College Park city or borough. 6,604 

Decatur city or borough. 13,276 

East Point city or borough. 9,512 

Hapeville city or borough. 4,224 

Unincorporated communities, Nos. 1 to 15. 56,174” 


As stated there is no conflict between the parties hereto 
as to the correctness of the Census as above set forth nor 
do the relators challenge the authority of the respondent 
to publish the bulletins of the character mentioned, and in 
that particular, the only point of difference between them 
is that the respondent refuses in any future publications 
to state the population of Atlanta as he has found it to be, 
according to the enlarged area or territory fixed by the Act 
of the Georgia Legislature that we are considering. 










W. M. STEUART, DIRECTOR OF THE CENSUS, j 25 

i 

i 

The question presented is a serious one, and in effect, it 
appears to be a claim on the part of the respondent that 
in the discharge of his duties as Director of the Census he 
has the right to inquire and to determine whether an Act 
of a State Legislature purporting, and in express language 
doing so, to create a new municipality, is such aj munici¬ 
pality as deserves recognition by him in taking thq decen¬ 
nial census and promulgating, in the form of reports or 
bulletins, its population as ascertained by that cenjsus. 

It would be wasting time to review authorities 
31 which long ago recognized and settled the principle 
that the State may, in establishing within its terri¬ 
tory agencies in the form of municipal governments, exer¬ 
cise a practically unlimited discretion and power, with the 
exception that of course in its exercise there caii be no 
violation of any of the provisions of the Federal! Consti¬ 
tution, express or implied, and nothing of that kind is at¬ 
tempted by the Act. 

Opinions there may be that this new municipality is an 
attenuated body, lacking much power and the financial 
means with which to perform its functions, and with no 
power to compel contributions for its support from the 
boroughs and unincorporated communities which qompose 
it. But neither the Court nor the respondent lias any 
power to give effect to such opinions, so as to impair in 
any way the municipal structure which, in the exercise of 
its undoubted sovereign power and discretion, thq State 
of Georgia has brought into existence through the; Act of 
its Legislature, here involved. 

Among the objections however to the issuance of a writ 
of mandamus, which the respondent urges, is that the “Re¬ 
lators seek to compel the Director to do what he is hot law¬ 
fully bound to do”, that is “to publish a census report of 
cities,” and in the brief of his counsel it is declared that 
“under the law, he is to take a census of States ,i not of 
cities” p. 3. If that be true, where and how did he get a 
discretion even, to take a census of cities and publish the 
results thereof, such as he has done in the taking! of the 
1930 census? 

The office which the respondent holds is exclusively of 
statutory origin. The only powers which he possesses and 
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2C) 

duties which he is to perform, are those expressly con¬ 
ferred and required by Acts of the Congress. 

32 The necessity for the taking of a census is that 
tlie constitutional rule of apportionment of members 

of the House of Representatives shall be observed. That 
rule is prescribed in Article 1, and, as amended by Article 
14 of the Amendments, is substantially that Representa¬ 
tives shall be apportioned among the several States accord¬ 
ing to their respective numbers counting the whole number 
of persons in each State, excluding Indians not taxed. The 
actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and 
within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of Representa¬ 
tives shall not exceed one for everv thirtv thousand, but 
each State shall have at least one Representative. 

The census then is to consist of an enumeration of the 
whole number of persons in each Stair, excluding the In¬ 
dians not taxed, and is to be made in such manner as the 
Congress shall by lair direct. And it would seem that a 
census of the cities of the country is in no degree necessary 
to carry out the Constitutional purpose and intent, and so 
far as the Court is informed the Congress has neither di¬ 
rected or authorized such a census to be taken. 

By the Act of Congress approved March 6, 1902 (32 Stat. 
51), the census office, temporarily established by an Act 
passed in 1899, was made a permanent office. This office, 
by the Act is put in charge of a Director of the Census, 
whose duty is to superintend and direct the taking of the 
13th and subsequent censuses of the United States, “and 
to perform such other duties as may be imposed upon him 
by laic”. By this and the earlier Act of 1899, the Director 
was required, in addition to the taking of the census, 

33 to make other investigations and to collect statistics 
relating to various subject matters specified in the 

Acts, including among these the “social statistics of cities’’, 
and the reports that he is required to make as a result of 
the performance of these additional duties, are to be desig¬ 
nated as “special reports of the census office”. Nowhere 
in this Act or in the Act of 1899 nor in any Act of Congress 
to which the Court’s attention has been called, is he either 
directed or authorized to take a census of the population 
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of cities or municipalities of I lie country. He isj author¬ 
ized by the Act of 1902 ‘Mo have printed, published land dis¬ 
tributed, from time to time, bulletins and reports of the 
preliminary and other results of the various investigations 
authorized by laic .” (Underscoring supplied.) The Act 
also repeals all provisions of the Act of 1899 inconsistent 
with the Act of 1902. j 

The Fifteenth Census, the one recently taken, was au¬ 
thorized to be so taken by the Act of June 18, 1929,'enacted 
at the first session of the 71st Congress. This Act: directs 

“that a census of population, agriculture, irrigation, 
drainage, distribution, unemployment, and mines, fell all be 
taken by the Director of the Census in the year 1^)30 and 
every ten vears thereafter.” 


By section 2 of the Act, the period of three years begin¬ 
ning January 1, 1930 and every tenth year thereafter shall 
be known as the decennial census period, and the reports 
upon the inquiries provided for in such section sjhall be 
completed within such period, but by the proviso of jsection 
2 it is enacted 

“That the tabulation of total population by States, as re¬ 
quired for the apportionment of Representatives shall be 
completed within eight months from the beginning! of the 
enumeration and reported by the Director of the Census 
to the Secretary of Commerce and by him to the President 
of the United States.” (Underscoring supplied.) 

34 By section 4 of the Act it is enacted that tl 
and subsequent censuses sit at I be restricted 
quiries relating to population, to agriculture, to irri 
to drainage, to distribution, to unemployment, and to 
By the proviso in section 6 of this Act it is enacted 

“that in anv citv having two thousand five hundred in- 
habitants or more under the proceeding census the enumera¬ 
tion of the population shall be completed within two! weeks 
from the commencement thereof.” 

j 

i 

By section 21 of the Act, the Act of March 6, 1902, and 
acts amendatory thereof and supplemental thereto, except 
as amended in the Act now under consideration; shall re- 


ie 15th 
! to in- 
cation, 
mines. 


I 
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main in full force. But the Act to provide for the 14th and 
subsequent decennial censuses, approved March 3, 1919, 
and all other laws and parts of laws inconsistent with the 
provisions of the Act of 1929 are repealed. Section 22 pro¬ 
vides that on the firkt day, or within one week thereafter, of 
the second regular session of the 71st Congress and of each 
fifth Congress thereafter, 


“the President shall transmit to the Congress a statement 
showing the whole number of persons in each State , exclud¬ 
ing Indians not taxed, as ascertained under the fifteenth and 
each subsequent decennial census of the population, and 
the number of Representatives to which each State would 
be entitled under an apportionment of the then existing 
number of Representatives.” (Underscoring supplied.) 


And then there follows provisions as to the manner in which 
the apportionment is to be made. 

An examination of the Acts of Congress bearing on the 
subject under consideration reveals that beside the taking 
of the census of the population of the States, the Director is 
not permitted to make any investigations or inquiries ex¬ 
cept such as are expressly authorized, and nowhere has the 
Court been able to find, nor has there been pointed out to 
him, any authority for the taking of a census of the popula¬ 
tion of the cities or municipalities of the country. The 
35 nearest approach to anything of the kind is found in 
the proviso to section 6 of the Act of June 18, 1929, 
quoted above, but the proviso., it seems, in the opinion of 
the Court, does no more than fix a time for the completion 
of the enumeration of the population that may be found to 
exist in cities having twenty-five hundred inhabitants or 
more, and is probably to be read in connection with the 
direction to make an investigation of the social statistics of 
cities. Neither the respondent nor his counsel invoke this 
proviso as a direction or authority for the taking of a cen¬ 
sus of cities or ntunicipalities. Indeed, in their brief re¬ 
spondent’s counsel emphasize that the only census to be 
taken “was a census of population, not of cities, but of 
States .” 

In the opinion of the Court the taking of a census of the 
cities or municipalities of the country is in nowise neces¬ 
sary or even enlightening in carrying out the constitutional 
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requirement for the taking of a census of the population of 
the States, but even if the Court were in error in this view, 
and the Director is authorized to take a census of the cities 
of the country, nevertheless lie does not possess the power 
or the discretion to disapprove of the form of a cityj munici¬ 
pality within a State, that the Legislature thereof sees fit 
to set up. 

The vital question then recurs. Did the Legislature of 
Georgia, by its Act, which took effect on August 17, 1929, 
create a new Municipality of Atlanta? The Adi of the 
Legislature of Georgia incorporated a Municipality to be 
known as “Atlanta”, with power to sue and be sued and 
make such contracts and perform such functions as! are au¬ 
thorized by the Act. It defined the corporate limit$ of this 
municipal corporation and plainly it is the “Borough” 
form of municipal corporation that it created, and! the old 
city or municipality of Atlanta became by the terms 
36 of the Act, one of the Boroughs of the new jMunici- 
pality. It may be observed at this point that the re¬ 
spondent recognized this by the manner in which he! hereto¬ 
fore stated the population of cities as of April 1, 1930, 
wherein he included the city of Atlanta in the following 
manner: “Atlanta, (borough) * * * 270,367. t’ '(Un¬ 

derscoring supplied) 

The Act of the Legislature further prescribed who the 
municipal officers of the new municipal corporation were 
to be, and these include a mayor and twenty councilfiien and 
a city clerk, and it prescribed for regular meetings of the 
council, and the council is to fix the compensation of the city 
clerk, which should not exceed a maximum annual 1 ; salary 
fixed by the Act. The mayor is given the power to call 
special meetings of the council, and the quorum for the 
transaction of the business of the council is fixed, j It re¬ 
quired the performance by the mayor and council of Atlanta 
of certain specified duties relating to the study and inquiry 
into all governmental, sanitary, water, and police! condi¬ 
tions deemed by them important to the city of “Atlanta” 
or any of the inhabitants or any of the constituent: parts 
thereof. It confers upon the mayor and council the power 
and authority of zoning real property and regulating build¬ 
ing in the so-called unincorporated communities in the 
Counties of Fulton and DeKalb. It requires the | mayor 
and the council to recommend to the boroughs and cities 

i 
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within the corporate limits of the new Municipality, the 
steps that they might deem necessary to he taken to protect 
tlie constituent parts of the Municipality against the results 
of unsanitary conditions. The mavor and council are given 
power to expend any and all sums of money which they re¬ 
ceive for municipal support. 

37 It is true that the Act in question denies to the 
new Municipality and its officers, very important 
powers usually conferred upon municipalities when estab¬ 
lished by acts of State Legislatures, but in doing this it 
exercised an exclusive power and discretion which, as here¬ 
tofore stated, is not the subject of question bv courts or 
executive officials. 

The Court being of the opinion that the respondent pos¬ 
sesses no powers or 'authority except those authorized or 
imposed bij !au\ and that no power or authority to take a 
census of cities has been given to him, and, as a corollary, 
no power or authority to publish reports or bulletins, spe¬ 
cial or otherwise, of the results of such a census, may the 
Court nevertheless issue a writ of mandamus as prayed, 
to require the respondent to do that which he has no power 
or authority to do? 

The Supreme Court has answered this question in clear 
and unmistakable language as follows: 


“The office of a mandamus is to compel the performance 
of a plain and positive duty. It is issued upon the ap¬ 
plication of one who has a clear right to demand such a per¬ 
formance, and who has no other adequate remedy.” 94 
U. S., 19, 20. 24 Law. Ed. 49, 50. 

“The dutv to be enforced bv mandamus must not only 
be merelv ministerial, but it must be a dutv which exists 
at the time when the application for the mandamus is 
made. Thus in the case of Ex Parte Rowland, 104 IT. S. 
604, 612, this court, speaking through Mr. Chief Justice 
Waite, said: ‘It is settled that more cannot be required of 
a public officer by mandamus than the law has made it his 
duty to do. The object of the writ is to enforce the per¬ 
formance of an existing duty, not to create a new one.’ 

“Moreover, the obligation must be both peremptory, and 
plainly defined. The law must not only authorize the act, 
(Commonwealth v. Boutwell, 13 Wall. 526) but it must re¬ 
quire the act to be done. ‘A mandamus will not lie against 
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the Secretary of the Treasury unless the laws require him 
to do what lie is asked in the petition to be malde to do/ 
Keeside v. Walker, 11 How. 272; see also Secretary v. 
McGarrahan, 9 Wall. 298; and the duty must be ‘clear and 
indisputable.’ Knox County Commissioners v. Aspinwall, 
24 How. 376. 39 Law. Fd. 160, 163-4. j 

38 In the light of the foregoing, the Court is of the 
opinion that a case is not presented which would au¬ 
thorize or permit the Court to issue the writ of rhandamus 
prayed for by the relators. The relators may pave mis¬ 
conceived their remedy but with that the Court lips no con¬ 
cern in deciding this case. For the reasons thus stated the 
rule issued herein must be discharged and the petition of 
the relators dismissed, and an order to this effect will be 
settled and signed upon presentation and notice. 

F. L. SIDDO^S, 

justice. 

October 28, 1930. 

i 

Supreme Court of the District of Columbip. 

Friday, November 14tli, 1930. 

Session resumed pursuant to adjournment, TTpn. F. L. 
Siddons, Justice, presiding. 


# # # # # # ! # 

| 

i 

This cause came on to be heard upon the petition of the 
relators, the rule to show cause issued on the 12tih day of 
September, 1930, the answer of the defendant, andievidence 
adduced, and after argument and consideration: thereof, 
it is by the Court this 14th day of November, 1930, 
Ordered and Adjudged that the rule to show cause issued 
herein be and the same is hereby discharged, that the re¬ 
lators’ petition for a writ of mandamus be and the same 
is hereby dismissed, and that respondent recover! his rea¬ 
sonable costs to be taxed by the clerk. 

From the foregoing judgment the relators, on the 
39 14th day of November, 1930, prayed an appeal in 
open court to the Court of Appeals for the: District 
of Columbia, and the same is hereby allowed, and ithe pen¬ 
alty of undertaking for costs on appeal is hereby fixed in 
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the sum of $100, with leave to the relators to deposit the 
sum of $50 with the clerk of the Court in lieu of said un¬ 
dertaking*. 

Thereupon, the Bill of Exceptions taken at the trial of 
this cause is submitted to the court and signed, and hereby 
made of record, nunc pro tunc. 

Memorandum. 

November 17,1930.—$50 deposited in lieu of appeal bond. 

Assignments of Error. 

Filed November 17, 1930. 
******* 

Now comes the relators in the above-entitled cause and 
assign as errors committed by the Trial Court at the trial 
of the above-entitled cause, the following: 

1. That the court erred in dismissing the rule to show 
cause issued herein. 

2. That the court erred in dismissing the petition for 
mandamus filed herein. 

3. That the court erred in entering judgment against 
the relators and on behalf of the defendant herein. 

4. The court erred in his conclusions of law that the 
relators had not presented a case which would authorize or 
permit the court to issue the writ of mandamus as prayed. 

5. The court erred as a matter of law when he 

40 stated in his 1 written opinion that the relators may 

have misconceived their remedv but with that the 

* 

court had no concern in deciding this case. 

i C. BASCOM SLEMP, 

LOUIS TITUS, 

PtALPH B. FLEHARTY, 

Attorneys for Relators. 

Designation of Record cm Appeal. 

- Filed November 17, 1930. 

******* 

The Clerk of the Court, in preparing the record on ap¬ 
peal in the above case, will please include the following: 
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1. Petition for writ of mandamus filed September 12, 

1930. | 

2. Rule to show cause issued September 12, 1930. 

3. Memorandum of order extending time to answer rule 
to show cause. 

4. Answer of defendant filed September 26, 193(). 

5. Joinder of issue filed September 29, 1930. 

6. Opinion of Air. Justice Siddons filed October |28, 1930. 

7. Order entering judgment dismissing rule and petition 

made November 14th, 1930. 1 

8. Bill of Exceptions. I 

9. Assignments of Error. 

10. Memorandum of deposit of $50.00 with Clerk in lieu 
of bond. 

11. This Designation of Record. 

C. BASCOM SLEMP, I 
LOUIS TITUS, 

RALPH B. FLEHARTjY, 

Attorneys for Relators. 

I 

| 

The foregoing Designation approved. 

LEO. A. ROVER, 

U. S. Attorney, 

JOHN W. FIHELLY, j 

Assist. U. S. Attorney, 

Attorneys for Defendant. 

i 

41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 40, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 78602 at Law, whereini United 
States of America, ex relatione Atlanta, a municipal cor¬ 
poration, et als. are Petitioners and W. M. Steuart, Director 
of the Census, is Respondent, as the same remains upon the 
files and of record in said Court. 


5—5327a 








34 


U. S. EX REL. ATLANTA ET AL. VS. 


In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of December, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By ALF. G. BUHRMAN, 

Asst. Clerk. 

j 

42 In the Supreme Court of the District of Columbia. 

Law. No. 78602. 

United States of America ex Relatione Atlanta, a Munici¬ 
pal Corporation, et als., Petitioners, 

v. 

W. M. Steuart, Director of the Census, Respondent. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on 
for trial on the 6th d^iy of October, 1930, before Mr. Justice 
Frederick L. Siddons, sitting without a jury, Mr. Louis 
Titus, Mr. Ralph B. Fleharty and Mr. James L. Mayson ap¬ 
pearing on behalf of the petitioners, and Mr. John W. Fi- 
helly, Assistant U. S. Attorney and Mr. Frank Hall, Assist¬ 
ant to Solicitor, Department of Commerce, appearing on 
behalf of the respondent, thereupon to maintain the issues 
joined, the following occurred: 

Certified copies pf certain minutes of the meetings of 
the Council of Atlanta were offered and received in evidence 
without objection, and under stipulation and agreement of 
counsel that the same were true and correct minutes of 
said meetings, same being received in evidence and marked 
“Petitioners’ Exhibit No. 1.” Said Exhibit is as follows: 

“Atlanta, Ga., January 13, 1930. 

The Council of Atlanta met in its first session Mondav, 
January 13, 1930, at 3 o’clock P. M., in the council 
chamber of the Borough of Atlanta. The roll was called 
and the following answered: Couneilmen Ragsdale, Bar¬ 
rett, Candler, Pyburn, Brooks, Burdett, Carroll, Johnson, 
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Jones, Lynn, Nance, Perry, Poole, Sherrill, Taylor,! Thomas 
and Waites. 

Councilmen Landers and J. A. Ragsdale were absent. 
Mayor 1. N. Ragsdale presided. 

43 Nominations were in order for a City Clerk; Coun¬ 
cilman Candler placed in nomination Walter] C. Tay¬ 
lor. There was no opposition and Mr. Taylor wajs unani¬ 
mously elected. 

* # I 

Nominations were in order for a Mayor pro tejn and a 
Provisional Mayor pro tern. Councilman Thomson placed 
in nomination Councilman Scott Candler for Mayor pro 
tern. There was no opposition and Councilman I Candler 
was unanimously elected. 

Councilman Candler placed in nomination Councilman 
Barrett for Provisional Mayor pro tern. There was no op¬ 
position and Councilman Barrett was unanimously elected. 

A motion was made and seconded that the Mayor appoint 
the following committees: 

Sewers and Sanitation, 

Schools, 

Finance, 

Fire and Police, 

Roads and Streets, 

Zoning. 

o I 

Council adopted a rule that every matter which will come 
before council will have a most thorough study before it is 
acted upon. 

City Attorney James L. Mavson of the Borough of At- 
lanta was requested to draw rules for the council. 

A communication was read from R. W. Torras, Secretary- 
Engineer of the Planning Commission of the Borough of 
Atlanta calling attention to the boundaries of unincorpo¬ 
rated communities as being inequitable and clumsy; several 
being disjointed and separated. Filed. 

j 

Resolution bv Councilman Brooks. 

Resolved that this body does hereby request the Com¬ 
missioners of Fulton County to take up the matter of fire 
protection with the officials of the Borough of Atlanta and 
ask its continuance until some arrangements may be made. 
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Adopted. 

There being no further business, on motion, the Council 
adjourned. 

Atlanta, Georgia, February 10, 1930. 


The Council of Atlanta met in regular session Monday, 
February 10, 1930, at 3:00 o'clock P. AL, in the Mayor’s 
office. The roll was called and the following answered: 

Mayor I. X. Ragsdale, Councilmen Landers, Pyburn, J. A. 
Ragsdale, Carroll, Perry, Jones, Xance, Johnson, Taylor, 
Brooks, Lynn and Poole. 

Councilmen Candler, Barrett, Parker, J. S. Thompson, 
Waites, Sherrill and W. I). Thomson, were absent. 

Mayor I. X. Ragsdale presided. 

Minutes of last meeting read and adopted. 

The Clerk of Commissioners of Roads and Revenues of 
Fulton County, Georgia, advised that Arthur Burdett, 
Councilman from Unincorporated Community Xo. 1, 
44 and Morris Brandon from Community Xo. had re¬ 
signed and the Commissioners had appointed W. A. 
Parker, Jr., and J. S. Thompson, respectively, to succeed 
them. 

Citv Attorney of the Borough of Atlanta, Jas. L. Mavson, 
submitted a copy of the charter of Atlanta together with 
ordinances and rules. 

Copies were ordered sent to each member of Council. 

On motion of Councilmen Tavlor, Citv Attorney Mavson 
was extended a vote of thanks. 


Councilman Taylor placed in nomination Jas. L. Mavson, 
Citv Attorney of the Borough of Atlanta, for Citv Attorney 
of Atlanta. The nomination was seconded and Air. Alavson 
was unanimously elected for the balance of the year 1930. 

Councilman Poole introduced a resolution requesting Ful¬ 
ton County Commissioners to pave AVillis Drive from Cas¬ 
cade Road to Campbellton Road. The resolution was 
adopted. 

Later, on motion of Councilman Taylor, Council rescinded 
its action and the resolution held over until next meeting. 

It was suggested that the Clerk notify members of Coun¬ 
cil of meeting days. This the Clerk agreed to do. 

Council adjourned. 
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Atlanta, Georgia, March lOthi, 1930. 

The Council of Atlanta met in regular session [Monday, 
March 10th, 1930, at three o’clock P. M., in thej Council 
Chamber of the Borough of Atlanta; the roll was called and 
the following answered: 

Councilmen I. N. Ragsdale, Landers, J. A. Ragsdale, J. S. 
Thompson, Perry, Jones, Waites, Nance, Johnson, j Sherrill, 
Taylor, Brooks, Lynn, Poole and W. D. Thomson. [ 

Mayor I. N. Ragsdale was excused and Councilman W. 
I). Thomson presided. 

Councilmen Candler, Barrett, Pyburn, Parker and Car- 
roll were absent. 

Minutes of last meeting were read and adopted.! 

The charter, ordinances and rules of Atlanta,! as pre¬ 
pared and submitted by Attorney Jas. L. Mavsbn, were 
adopted without change. 

Resolution by Councilmen Poole requesting Fultop County 
Commissioners to pave Willis Drive, from Cascade Road 
to Campbellton Road was referred to Committee on Streets 
and Roads. 

There being no further business, on motion, Council ad¬ 
journed. 

Atlanta, Georgia, April 14,1930. 

The Council of Atlanta met in regular session [Monday, 
April 14th, 1930, at 3:00 o’clock P. M., in the Council 
45 Chamber of the Borough of Atlanta. Thej roll was 
called and the following answered: 

Councilmen I. N. Ragsdale, Candler, Pyburn,! Parker, 

J. S. Thompson, Carroll, Perry, Jones, Nance^ Taylor, 

Brooks and Lvnn. 

* _ • 

Mayor I. N. Ragsdale presided. 

Councilmen Barrett, Landers, J. A. Ragsdald, Wates, 
Johnson, Sherrill, Poole and W. D. Thomson werje absent. 

Minutes of last meeting read and adopted. 

Councilman Pyburn moved that the Mayor! request 
Chairman of Committees to call meetings of their respec¬ 
tive committees and make reports to council. Tile motion 
was seconded and adopted. 

Councilman Taylor, seconded by Councilmah Perry, 
moved that a committee on Elections and Legislation be 
appointed by the Mayor. 

| 

I 

i 

i 



3S 


V. S. EX EEL. ATLANTA ET AL. VS. 


The motion was adopted and the Mayor appointed the 
following: 

Councilmen Taylor, J. S. Thompson, Pyburn, Jones and 
Nance. 

No other business. Council adjourned. 


State of Geokgia, 

County of Fulton, 

City of Atlanta: 

I, J. Henson Tatum, Clerk oi* the corporation of Atlanta, 
hereby certify that the attached copies are true and cor¬ 
rect copies of the Minutes of municipal corporation known 
as Atlanta, held in the City of Atlanta in the months of 
January, February, March and April, 1930, as appears 
from the original on file in the office of said Clerk. 

Given under my official hand and the seal of the corpora¬ 
tion of Atlanta on this 29th dav of September, 1930. 

(Sgd.) J. HENSON TATUM, 

[seal.] Clerk of Atlanta 


Whereupon it was stipulated and agreed by counsel that 
it would be deemed as admitted and established that the 
plaintiffs, the Georgian Company, a corporation, Constitu¬ 
tion Publishing Co., a corporation, Atlanta Journal Com¬ 
pany, a corporation,'Hotel Winecoff, a corporation, Ansley 
Hotel, a corporation, Henry Grady Hotel, a corporation, 
Piedmont Hotel, a corporation, Robert Fulton Hotel, a cor¬ 
poration, and Haverty Furniture Company, a corporation, 
were duly organized and existing corporations as 
46 alleged in paragraphs 8 to 10, inclusive, in said peti¬ 
tion, and that said corporations were in fact respec¬ 
tively engaged in the businesses as alleged in said para¬ 
graphs of said petition, and that the plaintiff Ivan Allen was 
a resident and citizen of the City of Atlanta and the owner 
and holder of a large amount of real estate therein, and was 


engaged in renting and selling said real estate as alleged 
in paragraph 11 of said petition. 

Thereupon after argument of counsel, the Court took the 
case under advisement, and on to-wit October 28, 1930, 
handed down his written opinion, which said opinion is in¬ 
cluded in the record herein. 


I 


W. M. STEUART, DIRECTOR OF THE CENSUS. 


39 


Thereupon, on to-wit November 14th, 1930, tlje Court 
entered judgment dismissing the rule to show cguse and 
relators’ petition for mandamus, to which aetioiji on the 
part of the court the relators, by their counsel, then and 
there excepted and prayed same to be noted upon ;the min¬ 
utes of the court, which was accordingly done. 

i 

Thereupon the relators noted their appeal in open court, 
which appeal was allowed, and penalty of bond for costs 
on appeal fixed in the sum of $100.00, with leave to the re¬ 
lators to deposit the sum of $50.00 with the Clerk of the 
Court in lieu of said bond. 

Be it further remembered that the foregoing is! the sub¬ 
stance of the evidence that was adduced at the trial of this 
cause, and all the proceedings that took place at .the trial, 
and that each of the several and separate exceptions taken 
by counsel for the relators and hereinbefore set forth was 
so taken by counsel, and then and there each of said 
47 exceptions was separately and severally 'duly en¬ 
tered upon the minutes of the Justice presiding at 
the trial, and counsel for petitioners now pray ^:he court 
to sign and seal this Bill of Exceptions, and the same is 
accordingly signed and sealed and made a part of the rec¬ 
ord in this cause, this 14th day of November, 1930. 

Bv the Court: 

V I 


F. C. SIDDONS, 

Justice. 

I 


We consent to the signing of the foregoing Bill bf Excep¬ 
tions. 

LEO A. HOVER, j 
U. S. Attny., 

JOHN W. FIHELLY, j 

Asst. U. S. Attfay., 
Attorneys for Defendant. 

Endorsed on cover: District of Columbia, ! Supreme 
Court. No. 5327. U. S. ex rel. Atlanta, a municipal cor¬ 
poration, et al., appellants, vs. W. M. Steuart, director of 
the Census. Court of Appeals, District of Columbia. 
Filed Dec. 9, 1930. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, Bts-trict of Columbia 

October Term, 1930. 


No. 5327. 


United States of America ex Relatione Atlanta, a 
Municipal Corporation; The Georgian Company, 
a Corporation; Constitution Publishing Com¬ 
pany, a Corporation; The Atlanta Journal Com¬ 
pany, a Corporation; Hotel Winecoff, a Cor¬ 
poration; Ansley Hotel, a Corporation; Henry 
Grady Hotel, a Corporation; Piedmont Hotel, a 
Corporation; Robert Fulton Hotel, a Corpora¬ 
tion; Haverty Furniture Company, a Corpora¬ 
tion, and Ivan Allen, Petitioners , 

vs. 

W. M. Steuart, Director of the Census. 


BRIEF FOR APPELLANT. 

I 

I 

I 


This is an action by the City of Atlanta and certain 
residents and business corporations of that cityi, as 
relators, against the Director of the Census in! his 
official capacity, for a writ of mandamus commanding 


Note: Emphasis ours wherever used. 
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the Director, in all future official reports and pub¬ 
lications, wherein the population of the City of At¬ 
lanta shall be given, to publish that population at 
360,692, which is alleged to be the correct population 
of that city. The Director, in some of his bulletins 
has already published the population of Atlanta at 
270,367 and refuses to use in future publications the 
correct figure of 360,692. 

The difference in figures is not due to any question 
as to the actual number of inhabitants, but is due to 
the fact that the Director refuses to include, as a 
part of the population of the City of Atlanta, the 
population of certain areas included within the 
boundaries of that citv by an Act of the General 
Assembly of the State of Georgia, passed August 17, 
1929. 

The Director answered the petition, admitting that 
he had refused to treat, as a part of the population 
of Alanta, the population included within the extended 
boundaries of that City, and set up certain reasons 
for such refusal. 

Upon the trial, a judgment dismissing the petition 
was entered on November 14, 1930 (R. 31). On the 
same day, the relators prayed an appeal in open 
court to the Court of Appeals for the District of 
Columbia and, such appeal being allowed (R. 31), the 
case is now before this court for determination. 

FACTS. 

1. On August 17, 1929, the Legislature of the State 
of Georgia passed an Act providing for the estab¬ 
lishment of a new municipality of Atlanta. The 
boundaries of this new municipality, not only in¬ 
cluded the old City of Atlanta but also included five 
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adjacent municipalities as well as a considerable area 
of land comprising* communities theretofore unincor¬ 
porated. A copy of the Act creating this new 
municipality was attached to the petition for man¬ 
damus and is set out in the Record (R. 8-16). jlie 
total population, included within the boundaries! of 
this new municipality of Atlanta as found by :the 
Director of the Census was 360,692. The population 
within the boundaries of the old City of Atlanta ivas 
270,367 (R. 4, 17). j 

2. The Act of the Legislature providing for tliej in¬ 
corporation of the new municipality of Atlanta Con¬ 
tained amongst others the following provisions; 

(a) Section 1 of said Act provided for the incor¬ 
poration of a municipal corporation to be known as 
Atlanta with power to sue and be sued in the name 
of Atlanta, and to make contracts and perform such 
functions as authorized in the Act (R. 10). 

(b) Section 3 provided that the charters of jthe 

various cities included within the new Citv should be 
amended so that they should become boroughs of the 
new City (R. 11, 12). j 

(c) Section 4 provided for a mayor and city cljerk 
and twenty councilmen for the new municipality and 
provided how they should be chosen (R. 12). 

(d) Section 5 provided that the mayor and couiicil- 

men should serve without compensation, but that the 
city clerk should receive $1200 per year, which 
amount should be paid by the various boroughs! in 
proportion to the population of each borough, the 
amount which each borough should pay to be fiked 
by the mayor and council of Atlanta. This section 
also provided for monthly meetings of the council 
(R. 12, 13). ! 
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(e) ‘Section 7 provided that the mayor and council 
of Atlanta should have the following powers: (1) To 
inquire into all governmental sanitary, water, and 
police conditions, and to recommend to the various 
boroughs such action as might be deemed beneficial; 
(2) To zone real property and regulate building in 
the previously unincorporated areas (R. 13); (3) To 
draft a new charter for Atlanta to be submitted to 
the General Assembly of Georgia not earlier than 
the Session of 1939; (4) To make representations to 
the various boroughs concerning sanitary conditions 
and in the event of emergencies to call upon the 
boroughs to send a police force to any point in At¬ 
lanta for the purpose of quelling extraordinary dis¬ 
turbances (R. 14). 

(f) Section 8 gave the mayor and council of At¬ 
lanta the power to expend any money which might 
be contributed from private sources or appropriated 
by the various boroughs, the boroughs being given 
authority to appropriate to Atlanta such reasonable 
amounts as they might see fit. This section also 
provided that Atlanta should have no right to levy 
taxes, nor to issue bonds, nor to assess property, nor 
to issue licenses or franchises (R. 18). 

(g) Section 9 provided that the various boroughs 
should retain all of their powers except as particu¬ 
larly provided in the Act (R. 14). 

(h) Section 12 provided that the new city should 
have no powers except as expressly granted (15). 

3. It was this new City of Atlanta, created by the 
foregoing Act of the Legislature of the State of 
Georgia, that ' Respondent refused to recognize as a 
city and, in publishing the population of the City of 
Atlanta, included only the population within the 





boundaries of the old city. Respondent in his an¬ 
swer admitted that he had published and intended 
to continue to publish the population of the City of 
Atlanta as comprising* only the number of persons 
included within the boundaries of the old city (R. 18). 

4. Upon the trial of the case, certain minutes of 
the Council of Atlanta were offered in evidence show¬ 
ing that the City of Atlanta had organized and was 
a de facto city (R. 34-38). It was also stipulated 
and agreed that the relators other than the City| of 
Atlanta, which included certain newspaper corpora¬ 
tions, hotel corporations, and others, were residents 
of Atlanta and engaged in business as alleged in | the 
petition (R. 38). j 

Answer of Respondent Gives Various Reasons Why 
He Refused to Recognize Atlanta as a City. | 

Respondent set up in his answer various reasons 
why he did not include the population of the increased 
area as a part of the population of the City of 
Atlanta. These reasons were as follows: 

1. Respondent alleged that he had received pro¬ 

tests from Congressmen, representative citizens, and 
Chambers of Commerce of other southern cities, 
which protests stated that if the population of j At¬ 
lanta were to be set forth as 360,691, the staterhent 
would not only be untrue but unfair to other cities 
of the South and would give Atlanta a rank amongst 
such other cities to which it was not properly j en¬ 
titled (R. 18). | 

2. Respondent alleged that the area of the hew 
City of Atlanta was 184 square miles, and that said 
area exceeded that of any city of the United States 
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except Los Angeles, with a population of 1,233,561, 
Chicago, with a population of 3,375,329, and New 
York, with a population of 6,981,927 (R. 19). 

3. Respondent alleged that the new City of Atlanta 
possessed none of the qualities or characteristics of 
any other city in the Lhiited States in that the Act 
gave the officials of said City no governing power, nor 
could said officials levy taxes, issue bonds or enact 
legislation or ordinances of any kind (R. 19). 

4. Respondent alleged that the powers of the 
various political units which make up the new muni¬ 
cipality had not been curtailed or affected in any 
way by the Act of August 17, 1929 (R. 19). 

5. Respondent alleged that the Act authorized the 

Mavor and members of the Common Council of the 
* 

municipality to draft and submit to the Legislature 
of the State of Georgia a new charter, but that such 
new charter should not be submitted earlier than 
1939, and that such new charter could not be adopted 
until it had been submitted to and voted on by the 
various boroughs of the greater municipality (R. 19). 

6. Respondent alleged that there was but one city 
in the United States, to-wit, the City of New York, 
with a unified form of Government and with con¬ 
stituent boroughs (R. 19). 

7. Respondent alleged that the Chamber of Com¬ 
merce of St. Louis had recently submitted to him a 
plan, similar to the Atlanta plan, for the creation of 
a greater St. Louis, and that the said Chamber of 
Commerce had asked Respondent what change he 
would make, if any, with respect to the population of 
St. Louis, if such plan were put into effect, and re¬ 
spondent replied: 
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“that there would be no increase shown in the 
city’s population unless the new area had a uni¬ 
fied and consolidated form of government, pos¬ 
sessing the usual powers and functions! of a 
city government.” (R. 20) 

i 

QUESTIONS PRESENTED. 

I 

1. The Legislature of the State of Georgia saw fit 
to create a new City of Atlanta by incorporating 
some six separate municipalities and some previously 
unincorporated areas into the City of Atlania. It 
provided that each one of these old municipalities 
should be boroughs of the new city, and that each 
one of such boroughs should retain all of the govern¬ 
mental powers which it had previously had. j Each 
borough, therefore, had the right to levy taxed, issue 
bonds, and grant franchises or licenses. Each bor¬ 
ough also retained its own police powers and its own 
control over its schools, and generally retailed all, 
or nearly all, the governmental powers which j it had 
previously had. The powers granted to the new City 
of Atlanta itself were meager, nearly all the govern¬ 
ing powers being vested in the various boroughs. The 
Director has refused to recognize this form of govern¬ 
ment as a city and frankly says in his answer that 
he will not recognize any city as a city unless! it has 
“a unified and consolidated form of government pos¬ 
sessing the usual powers and functions of a city 
government” (R. 20). I 

The question then arises whether the Director of 
the Census has the right to refuse to recognize a 
city, created by the Legislature of a sovereigii state, 
because the Legislature has not given that city as a 
city the powers which have usually been granted to 


i 
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other cities in th6 United States, but has given nearly 
all of those powers to the various boroughs of that 
City. 

2. The Director sets up in his answer that one of 
the reasons why he did not recognize this greater 
city was because its area was larger than any other 
city in the United States, excepting the three cities 
stated above. The question then arises whether the 
Director of the Census can refuse to recognize a city 
established by a State Legislature because he thinks 
its area is too large. 

3. The Legislature of the State of Georgia saw fit 
to create what in the United States is a new form 
of city government—the borough form—where prac¬ 
tically all powers are granted to the boroughs instead 
of to the central city. The Director of the Census, 
in his answer, says that he will not recognize such a 
form of city government, and that he will refuse to 
recognize any city having such a form of govern¬ 
ment, and that he will refuse to publish the popula¬ 
tion of such cities as being the population actually 
contained within their boundaries. The question thus 
arises whether the Director of the Census can 
properly refuse to recognize a city because the 
Legislature of a State has established a city with 
a form of government which the Director of the 
Census does not approve. 

4. The Lower Court held in its opinion that the 
Legislature of each State had full power to prescribe 
such form of government for cities as it chose and 
to include within a city any area it might determine, 
and to grant or withhold from such city any powers 
it might deem advisable, and that all such matters 
were purely for the Legislature of the State, with 
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which the Director of the Census had no concern 
(R. 25, 30). But the Court then held thatj the 
Director of the Census had no power to take the 
census of any city (R. 30), and that having no plower 
to take the census of any city, he had no power to I pub¬ 
lish reports or bulletins concerning the census of any 
city; that the object of a writ of mandamus was to 
enforce the performance of a duty, and inasmuch as 
the Director had no dutv to either take the census of 
a city or to publish such census, the writ of mandamus 
would be denied (R. 30, 31). j 

The following questions thus arise: 

a. Has the Director of the Census any power to 
take the census of cities? 

b. Has the Director of the Census any power to 
publish reports of the census of cities? 

c. If the Director has power to take such census 
and to publish such reports, can he be compelled by 
mandamus to publish correct reports instead of in¬ 
correct ones? 

d. Can the Director be compelled by mandamus to 
publish the actual population of cities as established 
by a State Legislature, or has the Director discretion 
to determine what kind of cities he will recognize and 
what powers such cities must have before he| will 
recognize them as cities? 

e. If the powers granted to a city by a State 
Legislature are not approved by the Director of the 
Census, has he the authority or discretion to deter¬ 
mine that a certain portion of such city is really the 
City, and to publish the population of such portion 
as if it w'ere the population of the entire city? 
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ASSIGNMENTS OF ERROR. 

Appellant hereby assign as errors committed by 
the trial court the following: 

1. That the court erred in dismissing the rule to 
show cause issued herein. 

2. That the court erred in dismissing the petition 
for mandamus filed herein. 

3. That the court erred in entering judgment in 
favor of the defendant herein and against the re¬ 
lators. 


ARGUMENT. 

I. 

The Legislature of Each State has Full Power to 
Create Municipalities With Such Powers and 
Such Area as it May Determine. 

1. The Legislature of a State Can Create Cities 
icith as Great or as Little Poivers as the Legis¬ 
lature may Deem Wise. 

Mt. Pleasant v. Beckwith 7 100 U. S. 514. 

In this case' the Supreme Court of the United 
States said: 

“Counties, cities, and towns are municipal cor¬ 
porations created by the authority of the legis¬ 
lature, and they derive all their powers from, the 
source of their creation, except where the Con¬ 
stitution of the State otherwise provides. They 
have no inherent jurisdiction to make laws or to 
adopt governmental regulations, nor can they eoc- 
ercise any other poivers in that regard than such 
as are expressly or impliedly derived from their 
charters or other statutes of the State . 
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“Corporations of the kind are composed qf all 
the inhabitants of the territory included within 
the political organization, each individual being 
entitled to participate in its proceedings j but 
the powers of the organization may he modified 
or taken away at the mere will of the legislature, 
according to its own views of public convenience, 
and without any necessity for the consent of 

those composing the body politic. 

******** 

“Instead of that, the constant practice iis to 
divide large municipalities and to consolidate 
small ones, or set off portions of territory [from 
one and annex it to another, to meet the wishes 
of the residents or to promote the public in¬ 
terests as understood by the legislature—it being 
everywhere understood that the legislature pos¬ 
sesses the power to make such alterations ahd to 
apportion the common property and burdehs as 
to them may seem just and equitable. 

“Alterations of the kind are often required to 
promote the public interests or the convenience 
and necessities of the inhabitants; and the public 
history shows that it has been the constant usage 
in the States to enlarge or diminish the porter of 
towns, to divide their territory by set-off and 
annexation, and to make new towns whenever the 
legislature deems it just and proper that such a 
change should be made. * * *” I 

Johnson v. Luers, 129 Md. 521. 

j 

In this case the Court quoted Dillon on Municipal 
Corporations as follows: 

i 

I 

“ ‘It must now be conceded that the great 
weight of authority denies in toto the existence, 
in the absence of special constitutional provi¬ 
sions, of any inherent right of local self-govern¬ 
ment which is beyond legislative control, j The 
Supreme Court of the United States has de- 
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dared that a municipal corporation in the exer¬ 
cise of all its duties, including those most strictly 
local or internal, is but a department of the 
state. The Legislature may give it all the powers 
such a being is capable of receiving, making it a 
miniature state, within its locality; or it may 
strip it of every power, leaving it a corporation 
in name only; and it may create and recreate 
these changes as often as it chooses, or it may 
itself exercise directly within the locality anv or 
all the powers usually committed to a muni¬ 
cipality/ ” 

Hunter v. Pittsburgh, 207 U. S. 161. 

In this case the State of Pennsylvania had passed 
a law providing for the consolidation of continuous 
cities or cities in close proximity to each other. 
Under this act the Citv of Pittsburgh had been con- 
solidated with the City of Allegheny. At that time 
Pittsburgh had a population of about 350,000 and 
Allegheny a population of about 150,000. 

A taxpayer of the City of Allegheny attacked the 
consolidation on the ground that the statute passed 
by the legislature was unconstitutional, being a vio¬ 
lation of the due process clause of the constitution. 
The Supreme Court said: 

* * Municipal corporations are political sub¬ 
divisions of the State, created as convenient agen¬ 
cies for exercising such of the governmental pow¬ 
ers of the State as may be entrusted to them. For 
the purpose of executing these powers properly 
and efficiently they usually are given the power 
to acquire, hold, and manage personal and real 
property. The number, nature and duration of 
the powers conferred upon these corporations and 
the territory over which they shall be exercised 
rests in the absolute discretion of the State. 
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* * * The State, therefore, at its pleasure may 
modify or withdraw all such powers , may take 
without compensation such property, hold it itself, 
or vest it in other agencies, expand or contract 
the territorial area, unite the whole or a parj; of it 
with another municipality, repeal the charter and 
destroy the corporation. All this may be done, 
conditionally or unconditionally, with or without 
the consent of the citizens, or even against; their 
protest. In all these respects the State is su¬ 
preme, and its legislative body, conforming its 
action to the state constitution, may do as it will, 
unrestrained by any provision of the Constitution 
of the United States.” 

| 

i 

i 

To the same effect see also 

i 

Claiborne v. Brooks, 111 U. S. 400. 

Meriwether v. Garrett, 102 U. S. 472. 

Louisiana v. Pilsbury, 105 U. S. 278. 

j 

2. The Legislature Can Withdraw From a City All 
Poivers Including that of Taxation. 


There can be no doubt that the Legislature j of a 
State may withdraw all powers from a City, includ¬ 
ing that of taxation, and might even conduct; and 
operate the City by a Legislative Committee or in 
any other manner the Legislature might determine. 


Louisiana v. Pilsbury, 105 U. S. 278. 

In this case the Court said, at page 300 of the 
opinion: 

“We do not deny that the power of taxation 
belongs exclusively to the legislative department 
of the government, that the extent to which it 
may be delegated to municipal bodies is a matter 


i 
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of discretion, and that in general the power may 
be revoked at the pleasure of the legislature.” 

Wolff v.i New Orleans, 103 U. S. 358. 

In this case the Supreme Court said (p. 365): 

‘‘It is true that the power of taxation belongs 
exclusively to the legislative department, and 
that the legislature mav at anv time restrict or 
revoke at its pleasure any of the powers of a 
municipal corporation, including, among others, 
that of taxation, * * 

3. The Legislature Can Also Dispose of Taxes Col¬ 
lected by the City . 

State v. City of Aberdeen, 74 Pac. 1022 (Wash). 

In this case the Citv of Aberdeen had licensed a 

•/ 

certain liquor dealer to sell liquor and the State de¬ 
manded from the city ten per cent of the license fees. 
This demand was in pursuance of a statute passed by 
the State of Washington. The City objected that 
the State had no right to demand this money. The 
Supreme Court of the State of Washington held 
otherwise, saying, on page 1023: 

“* * * A municipal corporation is a subordinate 
subdivision of the state government. It derives its 
existence, powers, and privileges from the state. 
The power to collect a liquor license tax was 
conferred by the state as an incident to police 
powers pertaining to government. The city, 
therefore, became an agency of the state in col¬ 
lecting the money. In conferring the power, the 
state specifically provided what disposition should 
be made of the money when collected. Without 
doubt the Legislature might have provided that 
all money so collected should be paid to the state, 



but in its wisdom it saw fit to require but a 
small portion of it to be so paid.” 

! 

New Orleans v. Clark, 95 U. S. 644. 


In this case the Supreme Court said: 


11 * * * 


A city is only a political subdivision of 
the State, made for the convenient administration 
of the government. It is an instrumentality, kvith 
powers more or less enlarged, according to the re¬ 
quirements of the public, and which may bo in¬ 
creased or repealed at the will of the legislature. 
In directing, therefore, a particular tax by jsuch 
corporation, and the appropriation of the pro¬ 
ceeds to some special municipal purpose, the legis¬ 
lature only exercises a power through its I sub¬ 
ordinate agent which it could exercise direlctly; 
and it does this only in another way when it 
directs such corporation to assume and pay a 
particular claim not legally binding 


* * * ? ? 


See also: 

Guthrie National Bank v. Guthrie, 173 Tpr. S. 

528. 

Guilford v. Supervisors, 13 N. Y. 143. 

i 

4. The Legislature of a State can Also Grayt or 
Amend Franchises Within a City at its Own 
Pleasure. 

Worcester v. Street Railway Co., 196 U. S. 539. 

i 

In this case the railway company had secured a 
right to lay tracks in the streets of Worcester from 
the Board of Aldermen, one of the conditions enacted 
by the City of Worcester being that the railway 
should pave and maintain the paving on a certain 
portion of the street. Such rights were secured by 
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the railway company in 1891, and in 1898 the Legis¬ 
lature of Massachusetts passed a law providing 
that street railway companies need not thereafter 
keep in repair any portion of such paving. The 
City of Worcester contended that, notwithstanding 
this statute, the railway company was obligated to 
keep the streets in repair as the ordinance granting 
the permission and the acceptance of that ordinance 
by the street railway company constituted a con¬ 
tract. The Supreme Court of the United States held 
that the Legislature had complete power; that the 
Legislature had the right to change the conditions of 
the franchise without the consent of the city. 

See also Dillon on Corporations, Sec. 1222. 

5. The Area of a City and the Density of its Popu¬ 
lation are Exclusively Within the Discretion of 
the Legislature. 

Kelly v. Pittsburgh , 104 U. S. 78. 

In this case a farm had been annexed to the City 
of Pittsburgh under a statute of the Legislature, and 
city taxes were levied upon the farm so annexed. 
The owner of the land brought suit to enjoin the 
collection of city taxes upon the ground that the col¬ 
lection of these taxes deprived him of property with¬ 
out due process of law. The bill was dismissed in 
the lower court and affirmed by the Supreme Court 
of the United States, the court saying at page 80 of 
the opinion: 

“It is not denied that the legislature could 
rightfully enlarge the boundary of the city of 
Pittsburgh so as to include the land. If this 
power were denied, we are unable to see how 
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such denial could be sustained. What portion 

of a State shall be within the limits of a! citv 

•/ 

and be governed by its authorities and its i laws 
has always been considered to be a proper; sub¬ 
ject of legislation. Hoiv thickly or how sparsely 
the territory within a city must he settled is 
one of the matters within legislative discretion. 
'Whether territory shall be governed for jlocal 
purposes by a county, a city, or a township or¬ 
ganization, is one of the most usual and ordinary 
subjects of State legislation.” 

n. | 

The Legislature of the State of Georgia Established a 
Complete Form of Municipal Government of the 
Borough Type. This it had a Right to do. 

From the foregoing authorities it is obvious; that 
the will of the Legislature is supreme as to the form 
of government it shall provide for the cities Within 
its jurisdiction, and also as to the powers whibh it 
shall grant those cities. In the exercise of ; that 
power, the Legislature of Georgia saw fit to estab¬ 
lish a borough form of government, giving nearly all 
the powers to the separate boroughs. It did give some 
powers, more advisory in their nature than otherwise, 
to the general city. However, under the statute, the 
general city has the zoning power in the previously 
unincorporated areas, has the power to call upoh the 
police of the various boroughs in times of emergency, 
and has power to apportion the expense of the; city 
clerk’s salary to the various boroughs. It also has 
the much more important power of advising with the 
various boroughs as to sanitation and other geheral 
matters affecting all the boroughs. 

It will be conceded that these powers, given to the 
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city as a whole, are not large, the Legislature evi¬ 
dently considering it wiser to give the larger powers 
to the various ! boroughs comprising the city. But 
the Legislature did establish a complete municipal 
form of government, giving certain powers to the 
general city, and giving the remainder of such powers 
to the various boroughs. 

It will be also admitted that the borough form of 
government is almost unique in the LYiited States, 
although quite common in Europe. The great city of 
London is divided into twenty-eight boroughs, and 
each one of these boroughs have very large powers. 
Even in New York, each of the boroughs have some 
powers, and under the original charter of greater 
New York each borough had very wide powers. But 
if the borough system had never been tried before, 
the Legislature of Georgia had a right to try the 
experiment, and. it may possibly be that that form of 
government for cities will become common in the 
future. 

In any event, the Legislature saw fit to provide 
this form of government for Atlanta, and to provide 
that the experiment should be tried for a period of 
ten years, and that at the end of that time Atlanta 
might change over to a more consolidated form of 
government, if it so desired. There is nothing in the 
statute compelling a change in the form of govern¬ 
ment at the end of ten years, and it is quite con¬ 
ceivable, that after ten years’ trial, the borough form 
of government may be found satisfactory and that 
no change will be desired. In any event, the Legis¬ 
lature of Georgia, in the exercise of the powers which 
it undoubtedly possessed, chose to establish that 
form of government, and it is clear that it does not 
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lie within the province of the Director of the Census 
to overrule the Act of the Georgia Legislature. 

m. 

The Director Has Power to Take the Census of Cities 
and to Publish Reports of the Population of 
Cities. | 

i 

In its opinion the lower court held that while the 
Director of the Census had no power or discretion to 
question the form of Government which a state legis¬ 
lature might establish for any city, nevertheless, the 
court said that it would not issue a writ of mandkmus 
compelling the Director of the Census to publish the 
correct population of Atlanta for the reason that the 
Director had no authority to take the census of! any 
city, and therefore had no authority to publish the 
census of any city, and he would not compel by 
mandamus the Director to do something which the 
Director had no authority to do (R. 30, 31). 

That the Director of the Census has no pow^r to 
take a census of cities is a most astounding sugges¬ 
tion. For more than a hundred years the Director 
of the Census, or the equivalent official, has jbeen 
taking the census of the cities of the United States. 
There never has been a census taken which did not in¬ 
clude the census of cities, and it is something of a 
shock after all these years to have it stated that the 
law has been continuously violated for more than a 
century, and that such violation has been acquiesced 
in by all branches of the Government, as well as by 
the entire people of the United States. So far as we 

i 

can learn, the authority of the Director of the Census 
to take the census of cities has never before been 


! 

i 
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questioned. It is true that neither the statute creat¬ 
ing the Census Bureau nor the Act of Congress under 
which the last census was taken, provides in so many 
words that a census of cities must be taken. The 
Bureau of Census was established as a permanent 
office by the Act of March 6, 1902, 32 Stat. 51, U. S. 
C. A. Title 13, Section 1. Section 2 of that Act is 
as follows: 

44 Sec. 2. Director of the Census; duties. The 
permanent Census Office shall be in charge of a 
Director of; the Census, appointed by the Presi¬ 
dent, by and with the advice and consent of the 
Senate. It shall be his duty to superintend and 
direct the taking of censuses of the United States 
and to perform such other duties as may be im¬ 
posed upon him by law.” 

The same Act, Section 4, authorizes the publication 
of bulletins and reports of the results of such census. 
That Section is as follows: 

44 Sec. 4. Printing and distribution of bulle¬ 
tins, etc. The Director of the Census is author¬ 
ized and directed to have printed, published, and 
distributed, from time to time, bulletins and re¬ 
ports of the preliminary and other results of the 
various investigations authorized by law; and all 
of said printing and binding shall be done by the 
Public Printer at the Government Printing Of¬ 
fice.” 

Section 201 of the Act of June 18, 1929, 46 Stat. 21, 
provides in part as follows: 

“A census of population, agriculture, irriga¬ 
tion, drainage, distribution, unemployment, and 
mines shall be taken by the Director of the 
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Census in the year 1930 and every ten years 
thereafter. * * *” 

That the Legislature intended that the census of 
cities should be taken is shown by the proviso to Sec. 
206 of this Act, which is as follows: 

j 

| 

“ Provided, that in any city having two thou¬ 
sand five hundred inhabitants or more under the 
preceding census the enumeration of the popula¬ 
tion shall be completed within two weeks from 
the commencement thereof.” 

i 

i 

Under the foregoing Acts the Director did take the 
census of the cities of the United States, just as his 
predecessors had done under similar Acts ever since 
the first census was taken. This interpretation pf a 
statute by the administrative officers, whose duty it 
is to carry it out, is practically conclusive as to! the 
real meaning of the statute. 

Long Continued Interpretation of a Statute By {The 
Executive Officers Whose Duty It Is To Admin¬ 
ister It, Will Be Followed By The Courts . 

It is an established principle of law that the inter¬ 
pretation of an administrative Act by the officers of 
the Government whose duty it is to administer such 
Act, is q-uite persuasive as to the meaning of the Act, 
and when such interpretation has been followed! for 
a long period of years it will be accepted as conclu¬ 
sive by the Courts. See the following cases: 

Wedderburn v. Bliss, 12 D. C. App. 485. I^age 
498 of Opinions. 

United States v. Johnston, 124 U. S. 236. | 

United States v. R. R. Co., 142 U. S. 615.; 



Logan v. Davis, 233 U. S. 613. 

Kindred v. Union Pacific R. R., 225 U. S. 582. 


It is therefore obvious that the lower court was in 
error when it held that the Director of the Census 
had no power to take the census of cities and to pub¬ 
lish reports as to the population of such cities. 

IV. 

It is the Duty of the Director of the Census in All 
Publications and Reports to Publish the Popula¬ 
tion Correctly and He has no Discretion to Elimi¬ 
nate a Portion of the Population of any City. 

It has been heretofore pointed out in this brief that 
the Director of the Census has nothing to do with the 
form of Government which a city shall have. It is his 
duty to take the census accurately and to publish 
accurate reports of such census. It is no part of his 
duty to examine the acts of the various States creat¬ 
ing cities to determine whether the form of govern¬ 
ment of such cities meets with his own approval. 
With that he has nothing to do. He is required to 
take the census and to publish his reports. While he 
undoubtedlv has some discretion as to the number 
of reports and the kind of reports which he shall 
publish, he has no discretion to determine that a 
certain form of city government is not appropriate 
or proper for such city. Whatever the form of the 
city government, it is the Director’s duty to take the 
census, and, when he publishes reports, to publish 
such reports accurately. The taking of the Census 
and the publishing of the reports are purely minis¬ 
terial duties on the part of the Director. The Di¬ 
rector has performed the duty of taking the census, 
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but lie refuses to perforin the duty of publishing] the 
reports of such census correctly, and insists on pub¬ 
lishing the reports incorrectly. That he may be ijaan- 
damused to perform correctly this ministerial apt is 
obvious. 

V. 

i 

I 

i 

Mandamus is the Proper Remedy. 

i 

The Director of the Census has refused to publish 
reports including the population of the City of j At¬ 
lanta except in an inaccurate and misleading manner. 
He has selected a certain portion of Atlanta and 
lislies the population of that portion as if it wer 
whole population of the city. If he has discretion to 
do this, he would also have discretion to divide! the 
city of Los Angeles up into four or five parts upon 
the theory that its area is too great for one city, land 
publish the population of a portion of the area as 
if it were the population of the whole city. 

If the Director of the Census has the discretion to 
refuse to recognize a city because he does not! ap¬ 
prove of the form of government granted to that City, 
then he has the power to coerce the various States 
into establishing the particular form of city govern¬ 
ment which meets with his own approbation. ] He 
has in fact already notified the City of St. Louis that 
unless its form of government is the ordinary fprm 
possessed by cities in the United States, he will; not 
recognize it as a city, and will not in his reports give 
it the population to which it is entitled. 

If he has discretion to refuse to recognize a city 
because he does not approve the form of government, 
he would also have discretion to refuse such recogni¬ 
tion for any other reason which might appeal to! his 
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fancy. He might not like the shape of a city. He 
might not like its'area. He might consider that it 
was too sparsely settled to be called a city or he 
might conjure up any number of reasons which would 
be satisfactory to him for refusing to recognize such 

citv. It would be intolerable if the Director of the 

•/ 

Census had any such power. 

That a writ should issue to compel the performance 
of a mere ministerial duty is too well settled to re¬ 
quire argument. See the following cases: 

Payne v. Railway Pub. Co., 20 D. C. App. 581. 
West v. Hitchcock, 19 D. C. App. 333. 

Garfield v. Goldsbv, 211 U. S. 249. 

It is respectfully submitted that the judgment of 
the lower court should be reversed. 

Louis Titus, 

Ralph B. Fleharty, 

James L. Mayson, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

j 

October Term, 1930 


No. 5327 | 

i 

United States of America, ex relatione Atlanta, 
a municipal corporation; the Georgian Company, 
a corporation; Constitution Publishing Com¬ 
pany, a corporation; the Atlanta Journal Com¬ 
pany, a corporation; Hotel Winecott, a corpora¬ 
tion ; Ansley Hotel, a corporation; Henry Grafly 
Hotel, a corporation; Piedmont Hotel, a Corpo¬ 
ration ; Robert Fulton Hotel, a corporation; Hav- 
erty Furniture Company, a corporation, and Ivan 
Allen, appellants 

i 

v. i 

i 

W. M. Steuart, Director of the Census, appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

— 

BRIEF FOR APPELLEE 


STATEMENT OF CASE 1 

The appellants in the Court below sought by man¬ 
damus to compel the appellee, the Director of the 

■' ■ .. 1 i — 

1 Emphasis ours wherever used. 
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Census, to publish the population of the City of 
Atlanta as 360,692. The Director answered the pe¬ 
tition at length, stating why he had not published 
and why he Should not be compelled to publish the 
population of the City of Atlanta as of the above 
figures. The Court below denied the writ on the 
ground that the Director of the Census had no au¬ 
thority under the law to take a census of cities, and 
therefore had no authority to publish reports or 
bulletins thereon. The Court held that the writ 
should be denied, as it sought to compel the Director 
to do what he was not lawfully compelled to do. 
(R. 30.) The appellants almost immediately filed 
a Bill of Complaint in the Court below, Equity No. 
520X6, against the Director of the Census, seeking 
to enjoin him from publishing any lists of the popu¬ 
lation of the different cities of the United States 
unless he included in said lists of population of the 
different cities the City of Atlanta as having a pop¬ 
ulation of 360,692, and likeivise seeking to enjoin 
him from publishing the population of the City of 
Atlanta at any other figure. The motion for pre¬ 
liminary injunction was filed, argued fully, and de¬ 
nied by the Court. The equity case has never been 
dismissed, and is still pending in the Court below. 
Subsequent to the denial of the motion for prelimi¬ 
nary injunction by the equity court, appellants 
noted an appeal from the judgment denying the 
mandamus, and that appeal is now before this Hon¬ 
orable Court in the present case. 
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THE FACTS 

An Act approved June 18, 1929 (Public, No. 13, 
71st Cong.), provided for the taking of the fifteenth 
decennial census, and authorized the Director of 

i 

the Census to take same. 

About two months later, August 17, 1929, the 
Legislature of the State of Georgia passed an Act 

i 

incorporating a new “Atlanta” and included in the 
new area the City of Atlanta, five other cities, apd 
fifteen unincorporated districts. The charters of 
the six cities included in the new “Atlanta” remain 
unchanged, save in the following respect: Section 
3 of the Act in question provided: 

That from and after the passage and ap¬ 
proval of this Act the charters of the Citibs 
of Atlanta, Decatur, Avondale Estates, Hape- 
ville, East Point, and College Park, and all 
amendments thereto, for the purpose of this 
act only , are respectively amended so that 
wherever the titles of corporate names pf 
said cities appear, the word “City” shall be 
stricken out and the word “Borough” in¬ 
serted in lieu thereof. But it shall not be 
unlawful to refer to a borough as a city , and 
when the word city is used either in official 
documents or in contracts or private writ¬ 
ings, such irregularity shall not vitiate, but 
the reference shall be understood to be to 
the borough, unless it is plainly intended 
otherwise. 

The boroughs or cities contained within the cor¬ 
porate limits of the new “Atlanta” retained all 
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their governmental and other powers, rights, prop¬ 
erties, duties, jurisdiction, and authority inde¬ 
pendently of the new ‘ 4 Atlanta. 7 7 To use appel¬ 
lants 7 own language, set forth on Page 7 of their 
brief, ‘‘it provided that each one of these old mu¬ 
nicipalities should be boroughs of the new city, 
and that each one of said boroughs should retain 
all of the governmental powers which it previously 
had; each borough, therefore, had the right to levy 
taxes, issue bonds, and grant franchises or licenses. 
Each borough also retained its own police powers 
and its own control over its schools, and, generally,. 
retained all, or nearly all , the governmental pow¬ 
ers which it had previously had. The poivers 
granted to the new City of Atlanta itself were 
meager, nearly all the governmental powers being 
vested in the various boroughs 

The Act in question provided that the new “At¬ 
lanta 7 ' should have a Mayor and twenty Council- 
men. The Mayor of the “borough 77 or City of 
Atlanta was to be ex-officio Mayor of the new “At¬ 
lanta, 77 and the Mayors of the other five boroughs 
or cities were to be members of the common coun¬ 
cil. Each of the fifteen unincorporated districts 
was to be represented on the council by a resident 
free-holder appointed by the county commis¬ 
sioners. 

The Mayor and Council of the new “Atlanta 7r 
were given no powers other than powers of mak- 
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ing recommendations to the various boroughs or 
cities and other political units contained within the 
corporate limits of the new “Atlanta.” 

Section 7 of the Act did impose on the Mayor 
and Council the duty of drafting for submission 
to the General Assembly of Georgia, not earlier 
than its 1939 session, a new charter for the City 
of Atlanta, providing for the consolidation of the 
governments of its constituent “boroughs” apd 
unincorporated communities. 

The population of the area covered by the Act 
of August 17, 1929, was found by the Director of 
the Census to be 360,691. The population of the 
“borough” or City of Atlanta was found to be 
270,366. In the bulletins which have been pub¬ 
lished bv the Director of the Census to date he lias 
set forth the population of Atlanta as 270,366, with 
the following footnote: 

An Act of the Georgia State Legislature, 
approved August 17, 1929, provides for the 
establishment of the “Municipality of ‘At¬ 
lanta,’ ” including therein, in addition to the 
city of Atlanta, five other cities and fifteen 
unincorporated communities. The Act fur¬ 
ther provides that “for the purposes of this 
Act onlv” these cities “shall be known as 
boroughs” but that it shall not be unlawful 
to refer to them as cities. The population 
of the municipality of ‘Atlanta’” as thus 


] 

i 

i 

i 


l 

i 



6 


defined, and of its constituent areas is as 
follows: 


Municipality of “Atlanta *' 


360,691 


Atlanta city or borough_ 

Avondale Estates city or borough_ 

College Park city or borough_ 

Decatur city or borough_ 

East Point city or lx>rough_ 

Hapeville city or borough_ 

I nincorporated communities. Nos. 1 to 1." 


270,366 
535 
6. 604 
13. 276 
1), 512 
4. 224 
56,174 


Appellants seek by mandamus, and also, as al¬ 
ready stated, by a pending equity suit, to cause the 
Director of the Census to print the population of 
Atlanta as 360,691, without an explanation of any 
kind. 

Under Section 1 of the Act of June 18, 1929, it 
is provided: 


That a census of population, agriculture, 
irrigation, drainage, distribution, unem¬ 
ployment, and mines shall be taken by the 
Director of the Census in the year 1930 and 
every ten years thereafter. 

Section 4 of the same Act provides: 

That the fifteenth and subsequent censuses 
shall be restricted to inquiries relating to 
population, to agriculture, to irrigation, to 
drainage, to distribution, to unemployment, 
and to mines. The number , form, and sub¬ 
division of the inquiries in the schedules 
used to take the census shall be determined 
by the Director of the Census, with the 
approval of the Secretary of Commerce. 
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Section 13 of the same Act provides: 

That the Director of the Census is hereby 
authorized to make requisition upon the 
Public Printer for such printing as may be 
necessary to carry out the provisions! of 
this Act, to wit: Blanks, schedules, circu¬ 
lars, pamphlets, envelopes, work sheets, and 
other items of miscellaneous printing; that 
he is further authorized to have printed; by 
the Public Printer, in such editions as the 
director may deem necessary, preliminary 
and other census bulletins, and final reports 
of the results of the several investigations 
authorized by this Act or by the Act to |es- 
tablish a permanent Census Office and Acts 
amendatory thereof or supplemental thereto 
and to publish and distribute said bulletins 
and reports. 

The Director of the Census in his answer to the 
petition for mandamus stated that he had given 
much consideration and careful study to the ques¬ 
tion of the population of Atlanta; he stated that he 
had carried on considerable correspondence with 
appellants and others on the subject; he stated that 
he had received protests from Congressmen, rep¬ 
resentative citizens, and officials of the Chambers of 
Commerce of other cities stating that if the popu¬ 
lation of Atlanta were to be set forth as 306,691, 
this statement would not only be untrue, but unfair 
to other cities of the South, and would give Atlanta 
a rank among the cities of the United States ajnd 
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the South to which it was not properly entitled. 
The Director further stated that this new district 
included in the Act of August 17,1929, with a popu¬ 
lation of 360,691, comprises an area of approxi¬ 
mately 184 square miles, said area exceeding that of 
any city in the United States, except Los Angeles, 
with a population of 1,233,561; Chicago, with a pop¬ 
ulation of 3,375,329; and New York, with a popula¬ 
tion of 6,981,927. The Director further stated that 
he had examined the Act of August 17, 1929, and 
found that the so-called “municipality” of Atlanta 
possessed none of the qualities or characteristics of 
any other city in the United States. The Act gave 
to the officials no governing power, nor could said 
officials levy taxes, issue bonds, or enact legislation 
or ordinances of any kind. Respondent further 
stated that the autonomic powers of the various bor¬ 
oughs and other political units contained in the area 
in question had not been curtailed or affected in any 
way whatsoever by the Act of the Georgia Legis¬ 
lature of August 17,1929. Respondent pointed out 
that the Act did authorize the Mayor and members 
of the council, not earlier than 1939, to draft and 
submit to the Legislature of Georgia a new charter 
providing for the consolidation of the governments 
of the constituent boroughs and unincorporated 
communities into one; the Act further provided 
that before any such charter went into effect it had 
to be submitted to and be voted on by the various 
boroughs. 
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ARGUMENT 

i 

i 

i 

I 

If the law does not require the director to take a census 
of cities and publish same, he can not be compelled 
by mandamus to do either 

This was the point on which the Court below 
denied the petition for mandamus. The Court 
held that there was no provision in the law for the 
taking of a census of cities, and consequently; no 
authority was given the Director to publish same. 
The Court held that mandamus could only be used 
to compel the performance of a duty imposed by 
law. 

I 

That this is the positive and unmistakable la\y as 
to mandamus is shown by the following decisions 
of the Supreme Court of the United States, j In 
the case of Ex parte Cutting, 94 U. S. 19 and| 20, 
the Court said: 

The office of a mandamus is*to compel; the 
performance of a plain and positive djity. 
It is issued upon the application of one who 
has a clear right to demand such a perform¬ 
ance, and.who has no other adequate remedy. 

In the case of Int-Contracting Company v. 
Lamont , 155 U. S., 308, the Supreme Court said: 

The duty to be enforced by mandamus 
must not only be merely ministerial, but it 
must be a duty which exists at the time when 
the application for the mandamus is made. 
Thus in the case of Ex Parte Rowland, 104 

i 

i 

i 

j 
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U. S. 604, 612, this court, speaking through 
Mr. Chief Justice Waite, said: “ It is settled 
that more can not be required of a public 
officer bv mandamus than the law has made 
it his duty to do. The object of the writ is 
to enforce the performance of an existing 
duty, not to create a new one.” 

Moreover, the obligation must be both per¬ 
emptory, and plainly defined. The law 
must not only authorize the act, ( Common¬ 
wealth v. Bo ut well, 13 Wall. 526), but it 
must require the act to be done. “A man¬ 
damus will not lie against the Secretary of 
the Treasury unless the laws require him to 
do what he is asked in the petition to be made 
to do,” Beeside v. Walker, 11 How. 272; see 
also Secretary v. McGarrahan, 9 Wall. 298; 
and the duty must be “ clear and indisput¬ 
able.” Knox County Commissioners v. As- 
pinwall, 24 How. 376; 39 Law. Ed. 160, 
163-4.” 

n 

The taking and publication of the census are not minis¬ 
terial acts and can not be controlled by mandamus 

As we have already shown that if the Director 

had no authority under the law to take a census 
of cities and to publish the results thereof, that 
the appellants were not entitled to mandamus, we 
shall assume in the remainder of our brief that the 
Director of the Census had authority under the law 
both to take a census of cities and to publish the 
results thereof. 


On Page 22 of appellants’ brief it is stated, with¬ 
out any explanation, reasoning, or argumentation 
in support thereof, that the taking of the census 
and the publishing of the reports are purely minis¬ 
terial acts. What is freely asserted can be freely 
denied, but we will go further than our friends, 
and support our contention that the acts in ques¬ 
tion were not ministerial acts, by reasoning and 
argumentation. 

Under Section 1 of the Act of June 18, 1929, it 

I 

is provided: 

That a census of population, agriculture, 
irrigation, drainage, distribution, unem¬ 
ployment, and mines shall he taken hy pie 
Director of the Census in the year 1930 and 
every ten years thereafter. 

Section 4 of the same Act provides: 

That the fifteenth and subsequent cen¬ 
suses shall be restricted to inquiries relating 
to population, to agriculture, to irrigation, 
to drainage, to distribution, to unemploy¬ 
ment, and to mines. The number, form, 
and subdivision of the inquiries in the sched¬ 
ules used to take the census shall be deter¬ 
mined by the Director of the Census, with 
the approval of the Secretary of Commerce . 

Section 13 of the same Act provides: 

That the Director of the Census is hereby 
authorized to make requisition upon the 
Public Printer for such printing as may be 
necessary to carry out the provisions of this 




Act, to wit: Blanks, schedules, circulars, 

pamphlets, envelopes, work sheets, and 

other items of miscellaneous printing; that 

he is further authorized to have printed by 

the Public Printer, in such editions as the 

director may deem necessary, preliminary 

and other census bulletins, and final reports 

of the results of the several investigations 

authorized bv this Act or bv the Act to 

* %• 

establish a permanent Census Office and 

.A. 

Acts amendatory thereof or supplemental 
thereto and to publish and distribute said 
bulletins and reports. 

It is evident that the Director of the Census was 
given very broad and discretionary powers by 
Congress. 

Under Section 4 the topics or subjects that were 
to be included in the census of population were not 
specified, but are left to the judgment and discre¬ 
tion of the Director of the Census. Once he had 
decided how and in what manner, method, and form 
he was going to take the census of population, agri- . 
culture, unemployment, etc., he must then take the 
different censuses, but even then his work is not 
completed. There remains another great task, and 
one which goes to the very heart of this ease. There 
still remains the duty and the work of classifying 
the information which he has received. Classifica¬ 
tion requires judgment and reasoning, and the an¬ 
swer of the appellant to the petition for mandamus 
and the whole record abundantly shows that the 
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Director gave considerable time and thought to the 
question of the classification of the two Atlantas. 

Correct classification is as important and essen¬ 
tial in the census as it is in any of the sciences. An 
incorrect classification is misleading and erroneous, 
hardly less so in some cases than the publication 
of an incorrect figure would be. For instance, if 
the Director of the Census were to classify a county 
as a city, including it in the list of cities without 
any explanation or qualification, it would be just 
as gross a misrepresentation of the facts as it would 
be if he gave the wrong population for the county. 

A glance at the situation which confronted the 
Director of the Census as a result of the Act Of 

i 

August 17, 1929, of the Georgia Legislature Will 
show that in this case especially classification was 
most necessary although unusually difficult. On 
June 18, 1929, the date the fifteenth decennial cen¬ 
sus act was approved, there was but one Atlanta, 
including some 34 square miles of territory. Be¬ 
fore the census had been taken a different situation 
existed. The Act of August 17,1929, created a n^w 
“Atlanta.” Six cities, including the old city of 
Atlanta and fifteen unincorporated districts, in all 
an area of 184 square miles, were referred to in the 
Act in question. As the Director pointed out, this 

area was onlv exceeded bv three cities in the United 

%/ 

i 

States; Los Angeles, with a population of 1,233,- 
561; Chicago, with a population of 3,375,329; and 
New York, with a population of 6,981,927. 
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After the Act of August 17,1929, there ivere two 
Atlantas. There are still two Atlantas. The old 
Atlanta still exists, with all its privileges, powers, 
and functions unimpaired. Its independence or 
autonomy was not altered or affected in any respect 
by the Act in question. It is the same Atlanta it 
was before. To use the term 44 Atlanta’’ in a census 
report, without any qualifying phrase or descrip¬ 
tive title or designation, would be most ambiguous. 
If the Legislature in passing the Act of August 17, 
1929, had given some name other than 44 Atlanta’’ 
to the so-called municipality created by that Act, 
or if it had seen fit to change the name of the City 
of Atlanta then existing and included within the 
new “Atlanta,” the ambiguity of course would not 
exist. There could then have been no question as 
to what the population of Atlanta was, as there 
would be onlv one Atlanta. 

Among the reports which have been published 
bv the Director of the Census is one containing a 
comparative table indicating the growth of dif¬ 
ferent cities, including Atlanta, from 1850 to 1930. 
Certainly the population of the “Atlanta” created 
by the Act of August 17, 1929, should not be sub¬ 
stituted for the population of the real City of 
Atlanta in a comparative table of this kind. 

In addition to the obvious ambiguity which 
existed and which the Director of the Census had 
to clear up, he likewise had to examine the new 
44 municipality of Atlanta” and determine what it 



was and how it was to be classified. Certainly this 
was not a mere ministerial act. 


The Director of the Census recognizes the right 

i 

and power of the Georgia Legislature to creaJte 
any kind of a corporation that it chooses; but there, 


so far as a Federal Census goes, its power stojis. 
It is for the Director of the Census to say how the 
corporation created shall be classified in the 
Federal Census. 


Appellants in their brief point to the fact thpt 
the new corporation was a “municipal corporation’' 
and therefore argue that it was necessarily a city. 
That a municipal corporation may be a county, 
city, borough, or town was decided in the case of 
Mount Pleasant v. Beckwith, 100 U. S. 514, whibh 
is cited and set forth at length on Page 10 jof 
appellant’s brief. 

Appellants likewise point to the fact that tiie 
new corporation can sue and be sued. This power 
of course does not make it a city, as any kind of a 
municipal corporation may sue and be sued, apd 
likewise a private business corporation can do the 
same. 

i 

Our friends likewise point to the fact that the 
new ‘ ‘ Atlanta ’ ’ has a 6 6 mayor ’ ’ and ‘ ‘ council. ’ ’ An 
examination of the Act, however, will show that 
said mayor and council have no governing powers 

i 

and can only make recommendations. They can 
levy no taxes or assessments, or issue any licenses, 
or pass any laws or ordinances. It is most inter- 
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esting to note how the 44 mayor” and 44 council 7 ’ are 
selected. They are not elected by the suffrage or 
voters resident within the boundaries of the cor¬ 
porate limits of the new 4 4 Atlanta. ’* The 4 4 mayor ? ’ 
is the mayor of the city or 44 borough” of Atlanta. 
The voters in the new municipality of 44 Atlanta” 
who reside outside the limits of the old city of At¬ 
lanta have no voice in the election of their mayor. 
The mavors of the other five cities included in the 
new 44 Atlanta” are likewise ex officio members of 
the council, and thev also are not elected bv the 
votes of the residents of the new 44 Atlanta.” The 
same is true of the other members of the council. 

When the word 44 eitv” is used it has a univer- 

V 

sally accepted meaning. The 44 Atlanta” created 
by the Act of August 17, 1929, was found upon 
examination by the Director not to be a city in the 
true sense of the word. It is interesting to note 
that appellants admit that there is no other city in 
the United States like it. If the new Atlanta is a 
city, it is a city without citizens, as none of the in¬ 
habitants living within the area in question defined 
by the Act of August 17, 1929, pay any taxes, have 
any duties or obligations, or any privilege or claim 
in relation to the new 44 Atlanta.” They are just 
as independent of this 44 Atlanta” as they would 
be if they lived outside that area. The new 4 4 At¬ 
lanta” has no control of any kind over its citizens, 
and they owe it no allegiance. It is not only a 
city without citizens, it is a city without city parks 
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or city institutions. It has no police power or 
police department, fire department, school depart¬ 
ment, or department of public works. The new 
“Atlanta” has no revenue other than that obtained 

i 

by private contribution or voluntary appropriation 

i 

by the “boroughs.” In this respect it is worthy 
of note that the Bureau of the Census each y£ar 
publishes a detailed financial report of cities, show¬ 
ing revenue receipts through taxes, licenses, fiijes, 
etc. And likewise expenditures from protection of 
person or property, preservation of health, sanita¬ 
tion, education, recreation, etc. Obviously the 
;financial status of the new “Atlanta” would hav& to 
be represented in such official report by a blank 
page . 

Appellants admit on Page 7 of their brief that 
the old City of Atlanta and the other five cities 
included in the new area retain all of the govern¬ 
ment functions which they already have. j 

Section 3 of the Act of August 17,1929, provides 
that the charters of the City of Atlanta and other 
cities named are, “for the purposes of this;act 
only,” respectively amended so that “ wherever!the 
titles of corporate names of said cities appear,!the 
word ‘City 7 shall be stricken and the word 
4 Borough’ inserted in lieu thereof.” The clause 
“for the purposes of this act only” seems to irpply 
that for purposes other than those of the act! the 
name “City” is to be retained. Practically j the 
very next words of Section 3 of the Act are, \“It 
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shall not be unlawful to refer to a borough as a 
tity.” 

In this same connection it is interesting to note 
that Section 9 of the Act by its very language refers 
to the so-called “boroughs” as “cities.” Under 
these conditions it certainly was proper, reasonable, 
and necessary for the Director of the Census to 
refer to the City of Atlanta which existed prior to 
the Act of August 17, 1929, and which still exists 
in all its vigor, as the City of Atlanta, and by means 
of the footnote to inform the people of the United 
States of the Act of August 17, 1929, creating the 
new “Atlanta.” 


Ill 

The Director of the Census is acting under a power given 
1* Congress in the Constitution, and no “ municipal cor¬ 
poration” can interfere with him in the performance 
of his duties 

It is well to note that the State of Georgia is not 
a party to this suit and has never made any com¬ 
plaint whatsoever in the matter . This is probably 
due to a number of reasons: 

First. Because of the provisions of Section 3 of 
the Act of August 17, 1929, which amended the 
charters of the six cities, including Atlanta, for the 
purposes of that act only, and inserted the word 
“Borough” for the word “City.” 

Second. The very next sentence of Section 3 of 
the act stated, “ But it shall not be unlawful to refer 
to a borough as a city.” 


Third. Section 9 of the act refers to the so-called 
“boroughs” as “cities ” 

Fourth. That it was not the intention of the leg¬ 
islature of Georgia to create a bona fide city by the 
Act in question, but rather to postpone such action 
until at least 1939. (Section 7c.) 

Fifth. That the State realized it had no control 
over the Director of the Census or his actions. 


The Director of the Census is an officer of the 

| 

Federal Government, appointed by the President 
of the United States with the confirmation of the 
Senate of the United States. He is not responsible 
to any state or municipal official or government] or 
anv law-making bodv other than the Congress! of 
the United States. His duties are prescribed by 
Congress and by no one else. No “municipal Cor¬ 
poration” or group of private corporations has $nv 
authority to define or prescribe his duties or to tell 
him what he should or should not do. Under the 
law he is authorized to take a census, and given 
broad powers and discretion in the taking and pub¬ 
lication thereof. If he has been guilty, as alleged 
in appellants’ brief, of deliberately taking and pub¬ 
lishing the census in an “inaccurate and mislead¬ 
ing” manner, and has published the population! of 
a portion of a city of the United States as being the 
total population of that city, he has committed a 
breach of his official duties, and is liable to impeach¬ 
ment proceedings. 

The whole power and authority of the Director 
to take a census and publish the results thereof 
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flows directlv from the Constitution, and it is an 
unusual proposition advanced by the appellants 
that a “municipal corporation” joined by several 
private business corporations may interfere with a 
Federal instrumentality or agency authorized and 
functioning under a Federal law. In the Legal 
Tender cases reported in 12 Wallace 536, the Su¬ 
preme Court said: 

The Constitution orders an enumeration 
of free persons in the different states every 
ten vears. The direction extends no fur- 
ther. Yet Congress has repeatedly directed 
an enumeration not only of free persons in 
the States but of free persons in the Terri¬ 
tories, and not only an enumeration of 
persons but the collection of statistics re¬ 
specting age, sex, and production. Who 
questions the power to do this ? 

Congress was fully aware of the manner and 
method in which the previous censuses had been 
taken and published. The Director of the Census 
was asserting no new power or authority. His 
fourteen predecessors in office had shaped his offi¬ 
cial duties, and he was bound by their actions and 
by the practical command of the Congress of the 
United States to go and do likewise. 

The following statements by the Supreme Court 
of the United States and Federal courts are perti¬ 
nent as to the fact that not even a State, a fortiori, 
a municipal corporation, may interfere with a 
Federal agency or instrumentality. In the case of 



21 


! 

i 

i 

! 

| 

i 

i 


McCulloch v. Maryland , 4 Wheat. 429, the Supreme 

Court said: 

i 

The sovereignty of a State extendsj to 
everything which exists by its own author¬ 
ity, or is introduced by its permission; but 
does it extend to those means which are em¬ 
ployed by Congress to carry into execution 
potvers conferred on that body by the people 
of the United States? We think it admis¬ 
sible that it does not. These powers are pot 
given by the people of a single State; they 
are given by the people of the United States 
to a government whose laws, made in pur¬ 
suance of the Constitution, are declared to 
be supreme. Consequently, the people of a 
single State can not confer a sovereignty 
which will extend over them. 

In the case of Johnson v. Maryland, 254 U|. S. 

56 and 67, the Supreme Court of the United States 

said: | 

But even the most unquestionable and most 
universally applicable of State laws, spch 
as those concerning murder, will not be al- 
lowed to control the conduct of a Marshal 
of the United States acting under and in 
pursuance of the laws of the United States. 
In re Nagle, 135 U. S. 1. * * * It seems 
to us that the immunity of the instruments 
of the United States from State control in 
the performance of their duties extends to 
a requirement that they desist from per¬ 
formance until they satisfy the State officer 
upon examination that they are competent 
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for a necessary part of them, and pay a fee 
for permission to go on. Such a require¬ 
ment does not merely touch the government 
service remotely by a general rule of con¬ 
duct; it lays hold of them in their specific 
attempt to obey orders and requires quali¬ 
fications in addition to those that the gov¬ 
ernment has pronounced sufficient. It is 
the duty of the Department to employ per¬ 
sons competent for their work, and that 
dutv it must be presumed has been per¬ 
formed. Kiem v. U. S., 177 U. S. 290-93. 

In the case of Ohio v. Thomas, 173 U. S. 283, the 
Supreme Court said: 

We mean bv this statement to sav that 

• •/ 

Federal officers who are discharging their 
duties in a State, and who are engaged, as 
this appellee was engaged, in superintend¬ 
ing the internal government and manage¬ 
ment of a Federal institution, under the law¬ 
ful direction of its Board of Managers and 
with the approval of Congress, are not sub¬ 
ject to the jurisdiction of the State in regard 
to those very matters of administration 
which are thus approved by Federal au- 

thoritv. 

*/ 

In another part of the same decision, Page 284, 
the Supreme Court said: 

Assuming, in accordance with the decision 
of the State court, that the act of the Ohio 
Legislature applies in terms to the soldiers’ 
home at Dayton in that State, we are of opin¬ 
ion that the Governor was not subject to that 
law, and the court had no jurisdiction to 
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hear or determine the criminal prosecution 
in question, because the act complained of 
teas performed as part of the duty of the 
Governor as a Federal officer in and by vir¬ 
tue of valid Federal authority, and in the 
performance of that duty he was not subject 
to the direction or control of the Legislature 
of Ohio . I 

j 

In the case of Ex parte Willman, 277 Federal 
823, the Court said: ! 

To affirm that the authority of the Post- 

«/ 

master General in carrying out the power 
conferred upon him by Congress is subordi¬ 
nate to the various State laws would be to 
say that the Federal government is not! su¬ 
preme in the selection of instrumentalities 
for the carrying of the mail. Such a (Con¬ 
clusion is inadmissible, in view of the fore¬ 
going authorities. Therefore, it must be 
concluded that the order of the Postmabter 
General prescribing oil headlights of j the 
type on the truck Willman was driving was 
a valid exercise of general authority pursu¬ 
ant to law, and that w T hat Willman did in 
obedience thereto was done pursuant to| the 
laws of the United States, and consequently 
that he is immune from prosecution by| the 
State for so doing. 

IV | 

The writ of mandamus will not issue in doubtful cases, 
or to promote a wrong, or to work a public mischief 

There is a great deal of rivalry among the cities 
of the United States as regards population. ! No 
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one knows this better than the Director of the Cen¬ 
sus. Every city is zealous to increase its popula¬ 
tion, and every city experiences great satisfaction 
if the census shows that its population has surpassed 
the population of one or more rival cities. Of 
course, it is natural and proper that the cities 
should have this ambition and no one can or does 
object to their taking steps to promote the growth 
of population in every legitimate way. 

The population of a city may be increased in two 
ways—either by growth of population within the 
existing boundaries of the city taking place through 
natural increase, i. e., by excess of births over 
deaths, and through immigration from without the 
city, or it may be increased by an expansion of ter¬ 
ritory. The expansion may take place in either of 
two ways; first, by annexations of territory; and 
second, by the consolidation through an act of in¬ 
corporation by the State Legislatures of two or 
more independent cities to form one unified city. 
New York affords the principal and most striking 
illustration of the consolidation of formerly inde¬ 
pendent cites. 

It is very evident that no increase of the area of 
the original city of Atlanta has been brought about 
by annexations. It is equally evident that there 
has been no real consolidation of cities which were 
previously independent of each other, because all 
the cities or “boroughs” within the new municipal¬ 
ity of Atlanta still exist and are just as inde¬ 
pendent, separate, and distinct as they were before. 
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If the population and territory of a city can j be 
increased by an act of Legislature such as that 
passed by the Legislature of Georgia on August 17, 
1929, the originators of this scheme must be credited 
with having discovered or invented an entirely hew 
and original way to increase the population; and 
unless they are protected by copyright, it is cer¬ 
tain that the other cities of the country will be 

i 

prompt to take advantage of this new and easy way 
of adding to the population, in which case we shall 
doubtless witness within the current decade the 
most marvelous growth op cities in the United 
States, both in territory and in population, that |the 
world has ever known. There is apparently j no 
limit to the amount of territory and population tjbiat 
might be attained by this process. 

The record shows that there was considerable 
protest from other cities, their representatives, and 
Chambers of Commerce as to the contentions ad¬ 
vanced by the appellants. In this very case; in 
the Court below, the City of Houston and its Cham¬ 
ber of Commerce filed a petition asking leav^ to 
intervene. The Citv of Houston informed ithe 
Court that during the last census period, by natural 
development and growth, it had increased its popu¬ 
lation from 138,276 to 289,579, or 109.4%; thai as 
a result of this natural growth it had risen from 
seventh city in the South in 1920 to the rank of 
second city in the South under the 1930 census; 
that if the contentions of the appellants Ttere 
granted, Atlanta would have a greater population 
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than Houston, and the City of Houston would drop 
behind not only in ranking of the cities of the South 
but of the cities of the United States. 

The law of self-preservation applies to cities as 
well as to individuals. If this novel plan of not 
growing fairly and naturally is given legal appro¬ 
bation, then, other cities affected will not stand 
idly by, but will have to defend themselves by simi¬ 
lar schemes and artifices. It will indeed be the 
opening of “Pandora’s box,” and there will be 
“confusion worse confounded.” The door will be 
open for the mOto of all sorts of territorial 
organizations in the census reports; there will not 
only be difficulty in classifying and publishing the 
census returns, but said reports will contain no 
fixed or certain units through which they may be 
interpreted or made intelligible to the people of 
the United States. 

For the aforementioned reasons, it is respect¬ 
fully submitted that the judgment of the lower 
court should be affirmed. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney . 
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